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rok THE ORGANISATION | OF, THE 


JUDICIAL ESTABLISHMENT: 


1 


Trr. 1. Of Covnrs of Jvsrieg in generale 


As ; i- Tu E fountain of j uſtice 
is the Nation, through the channel of 


| the Legiſlature. Juſtice ſhall not be 


adminiftered in the name of the King, 
or any other fingle perſon.  _ 

Ax r. II.— The Judges ſhall in ge- 
neral be elected by the perſons ſubject 


| to. their juriſdiction; and that in 


_— 


. | x6 be foremoſt in obedience. 


manner hereinafter ſpecified, _ 
Aar. III.— No office conferring 


rs judicial power, or the excluſive privi- 


lege + 4 miniftering by particular ſervices 
to tre 


exerciſe of ſuch power, ſhall be 
created by. the ſole authority of the King 


for any purpoſe, much leſs in order to 
be ſold | * 


| Azr . IV.— juſtice ſhall be admi- 


niſtered gratis. Proviſion ſhall be 
made for the Miniſters of juſtice by 
ſalaries. All exaction, or atceptance 
of fees, by perſons any way concerned in 


the adminiſtration of juſtice, is hereby 
declared illegal. ele 5 | 


 ArT. V.—41 flamp-duties or other 
duties upon law proceedings are hfreby 
aboliſhed : and all laws mage to enſure 
the collection of fuch duties, are jo far 
forth repealed. Ks Re 
Ar. VI.— The Judges have no 


I ſhare in legiſlative power. Appointed 


for the expreſs purpoſe of enforcing 
obedience to the laws, their duty 5 
| Any 
attempt on the part of a Judge to 


Q . *. * > 


fruſtrate or unneceſſarily to retard the 
efficacy of what he underſtands to h 
— the 3 meaning of ts Legiſ- 
ature, puniſhed with forfeit- 
Ure of his office. 3 
Ax r. VII.— Bat rules 4 law de- 
rivable from decrees of Judges 
cuſtoms of Courts in times paſt, 
Hill be in ferce, jo long a 
unſuper/eded by acts of the 


power to make general regulations; 
not even relative to the mode of proce» 
dure in his own Court, * 

Ar. IX. — But ſhould any caſe 
ariſe before a Judge, in reſpec᷑ of which 
it appears to him that the Legiſlature, 
bad the ſame been in their contemplation, 
would have made à provifion different 
from that which the letter of the law. 


imports, he is hereby authoriſed, and 


even required, fo to deal therein as it 


appears to him that the Legiſlature | 
. would have willed him to do, had ſueb 
caſe been in their contemplation - 1 


fuch meaſures withall, whether by e 


ing ſecurity, or ſequeſtration of Fe ds or | 
—_ 


perſons, or otherwiſe, as ſhall 


Jary to prevent the happening of an | 


irremediable miſchief in either event, 


whether the Legiſlature abide by the | 


law, or alter it. 


Ax r. X.— The fuſpenſooe power 


hereby given 3 even 10 Juch laws 
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s they remain 
Legiſlature, 
Ar. VIII.—No Judge has any 


1 this Title and Title II. the paſſages in italies point out the principal differences 
between this Draught and that of the Committee of the National Aſſembly of France deli- 
vered in 21ſt December 1789. 15 che other Titks, the difference being total, jtalics wous 
rave been of no uſe. 2 e 0 
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and other adhs of authority as ſhall have 
' have iſſued from the National Aſſembly, 
or from any\ ſubordinate authority, at 
any per 


cation of t 


reſerve with regard to-fuch former laws 
and rules of aw as, though not expreſcly 
aboliſbed, may. appear untonformable to 
the. principles manifefted | by the Ma- 
tional Aſſembly, and eſpecially to thoſe 
contained in the Declaration of Rights. 
Ax r. XI. Provided always that 
the Judge, as ſoon as poſſible after the 


| aſe ca ing ; for the exerciſe of” ach fuſe 


SBen/ive power has preſented it/elf to his 
; . all make report thereof to the 
National Aſſembly. 1 ; 

Ar. XII.—Copies of ſuch report 
fall alſo be fant to the ſeveral Courts of 
Juſtice ts which his Court is ſubordinate : 


4 fo that the diſpatching of the original 


report be not delayed on account of the 


4 


_ ART. XUL—Tz /uch report ſhall be 
contamed : 8 | 


I. 4 fatement of the matter of fact 
ewhich 2 hop. call for the exe- 
cation of the law, - 

2. A quotation, with proper refe- 
rences, 1 the paſſage of law in queſtion. 
ig 17 flatement of the miſchief which 
in his conception would enſue, were the 
letter of the law to be obſerved. 

4. 4 flatement of the courſe provi- 
feonally talen by him for avoidance of 
Lech miſchief, in purſuance of the power 
given him by Art. IXI. 

F. To ſuch report he is at liberty, and 
Is hereby invited, to ſubjoin a note of 


uch alteration in the text of the law, 


_ as appears to him moſt proper for guard- 
ing againſt the miſchief in queſtion for 


the une; wuhither fuch alteration con- 
fit in defalcation, addition, or ſubſtitu- 


tion; pointing out the wery words n 


"which the. paſſage in queſtion, after the 


| alteration ſuggeſted, ought to and. 


. ART.” — The true and only 
| Proper object of inquiry in the exerciſe of 


this. ſuſpenſrue power, as far as it right to, plead his own cauſe, in every 
. regards. laws . poſterior to the convocation . ſtage, and before every Court, as well 


ur preſent National Aſſembly, is, not 
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o/terior to that of the' tonvo- 
preſent National 2 I 
aud it may be exerciſed with fill leſs 


— 


5 


«vhat ought to have been the intention 
4 the Legiſlature in the caſe in queſtion, 
ut-only what could have been ſo, had 
the Jame*been preſent to their ui 
Ax r. XV.—Al Judges and other 
miniſters of juſtice are a) 6 hereby in- 
vited to make report, at any time, of any 
inconvenience which appears to them 


_.. likely to enſue from the literal execution 


- of any article of law, even. although no 
caſe calling for ſuch execution ſhall have 
yet ariſen : as alſo to propoſe queſtions 
relative to the import 7 any paſſage in 
the law, which may have appeared to 
them ambiguous or obſeure. , . 

"ART. XVI. The ſubordinate re. 
preſentative Aſſemblies, in the exer- 


ciſe of the powers of adminiſtration, 


and /ubordinate legiſlation, lodged in 
their hands by the ſupreme Legit. 


ture, are [not ?]- accountable to the 


Judicial Power. The Members of 
them cannot therefore be puniſhed, 


or cited to appear before it, for any 


act done by them in their quality of 
Members. Obedience to an at of any 
fuch Aſembly, acting within the ſphere 
of the authority committed to it by the 
ſovereign Legiſlature, is to be enforced 
by the Courts of Fuſtice in like manner 
as to an att of the National Aſſembly 
2 But for that purpoſe, it is nece/- 
fary that the Courts of Fuſtice ſhould take 
 cognizance/ upon every occafron, of the 
pages, whether in ſuch inſtance the 
Subordinate Aſſembly has or has not con- 
fined itſelf” within its proper ſphere, and 
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to decide accordingly upon the validfſty ¶ te 
„ e in 
Ak r. XVII. — The Judges, elected of 

as in manner hereafter ordained, ſhall g. 
enjoy their offices for life, anlſi diueſteu Mt di 
thereof in manner hereinafter ſpecified. th 
| ATE. XVIII. — Hale, proceed. be 


Inge, from the firſt flep to the laſt in- 
C47 


«five, foal, in all caſes but the ſetret ¶ ſn 


ones hereinafter ſpecified, be carried 'on di 


& 


A 


by word of mouth as in writing ; and 
a 1 N „ a 


abith the utmoſt degree of publicity 22 


ble. MW 3 


Ax r. XIX.—Every ſubjec has 2 


# 4 FI | .. af 
$ S * ** 
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ok 


hand of "any perfon of his choice, not 
being rf 'debarred by ns. 
Aim BY. — Hit monopoly of the 


rab. of, ſelling advice or ſervice in 


matters of law (ſaving proviſionally 
the eat of _ J 2 tbe 
Any advocate may prattiſe in the capa- 
city of an attorney; any attorney, in the 
capacity . an advocate; and any man, 
not ſpecially debarred, in the capacity 


| of either.” © 


Axr. XXI. -In every fait, civil 
as well as penal, both parties fhall 


attend in perſon at the commencement of 


the cauſe, in preſence of each other and 


of the Fudge; unleſs in as far as they 
2 Hand excuſed by ſpecial reaſons, 


in manner hereinafter ſpecified ; and jo 
from time to time during the continuance 
of the cauſe ; there to depoje, and to be 


interrogated,” at any time, they or their 
repreſentatives, each on the part of the 
other, in the ſame manner as witneſſes. 
ArT., XXII. — Alt privilege in 
matters of juriſdiction ſtands abo- 
liſhed; All ſubjects ſtand hencefor- 
ward upon an equal footing, in reſpect, 


{as well of the manner of pleading, 


and the order in which their cauſes 
are to be heard and decided, as of the 
choice of the Courts before which they 
HO POR 2 EO 


Ax r. I.—In every pariſh [or can- 
ton] there ſhall be a Court of juſtice of 
immediate juriſdiction, under the name 
of the Pariſh Court,“ compoſed of a fin- 
gle Judge; ſaving ſuch conſolidations or 


order of juriſdiction ſhall not be dif. 
turbed, nor the ſubject drawn out of 
his natural Court by royal commiſ- 


ſions, or attributions of cauſes, or. 


arbitrary evocations. 


att Te: 
_ ARxT.,XXIV.—Re/olved,; That this 


Aſſembly will, with all convenient 


ſpeed, proceed to the enactment of 
a law to determine in what caſes and 
how the power of evocation may be 


| lawfully exerciſed. 


- ART. XXV.-Refoloed, That this | 


Aſſembly will proceed with all poſſi- 
ble expedition to frame a new:Code 
of Procedure, of which the object 
ſhall be to render the | adminiſtration 
of juſtice as fimple, as expeditious, 
and as little expenſive; as poſſible. 

ART. XXVI.—Re/ekved, That this 


Aſſembly will proceed with all poffi- 


ble expedition to frame 'a' new code 
of Penal. Law, of which the object 


ſhall be to render the puniſhments in 


every caſe as proportionate, as mild, 


and as appoſite, as poſlible ; never 


loſing ſight of the maxim, that ever 


a* 


hs h Ns f r by he month io Ay. XXIII. de ente 


OI 


lot or degree of puniſhment which is 


not neceſſary, is a violation of the 


rights of man, and an offence com- 


mitted by the legiſlator againſt ſo- 


ciety. 


? 2 


If, II. Diftribution and Graduation of the Covars of JvsT1CE. ry 


the immediate DisTrrcT Count, - 


compoſed, in like manner, of a Angle 


Judge. 


Ax r. III.. each difiri there - 
ſhall alſo be a Court of Appeal, under 


diviſions of pariſhes, as may be made for the name of the Diftri Court*of Ap- 


this purpoſe, in virtue of the powers 
ſrrejugfter pioth.: > 8 

ART. "ge each diſtrict there 
ſhall be a Court of juſtice of imme- 
diate juriſdiction, under the name of 


* The difficulty of deciding between Pariſb Courts and Canton Courts, and between the . 
adoption and rejection of the Department Courts, neceſſitated, in ſome parts of this draught, 
a latitude of expreſſion, and thence a ſort of obſcurity, which would not otherwiſe have had 
At a period, too late for the requiſite alterations, I am become clear in my own | 

a the: queſtion, as between Pariſh and Canton Cou 


Exiſtence, 


mind againſt the Department Courts: an 


peal, compoſed in like manner of a fingle 
AR r. IV.—ſIn each department 
there ſhall be a CourT of Appeal, 


under the name of the Dera TMENT | 
„ "BY dei, 


depends upon local conſiderations, not within my reach. 


«4 


; compaſed 3n like manner of a 


Ser 
Wiki oure 5 


- ang V. At Paris there ſhall be 
4 Court of Appeal, in the laſt reſort, 


under the name of the Metropolitan, peal. 


the neceffity 


or SUPREME 2 5 in like 


— decrees 0 of 


Axr 
_ itan Court of Juſtice ſhall 
| bell les an account of which 
_ 0 have. been paſt on the 
Fudge, by by a decree. of the National 
= bly, is. manner neee pe- 


2 hilly vn 25 each of the ſeveral 
ale of Courts above mentioned is area 

authority over-all ſorts of perſons, and 

in,everyjort of cauſe, throughout the 


hingdom; Saving only the difference be- 


tauten juriſaiction immediate and appel- 
Late, and the authority of certain Tribu- 


i -bereby "HE and N. 

Honally confirmed. c / 
Ax r. VIII Theſe are, 1. Comes 
- Martial in the land ſerwice; in as far 
-as:the powers of ſuch Courts are —_—_— 
v the 894: of diſcipline among 

_ - military . 

Axt. IX. 2.—Naval Courts Mar- 


tial; in as far as their powers are con- 


fined to the maintenance of diſcipline 

| among men engaged in the naval = 
mem of the public ſervice. © 

Ar. X. 3.—Cauſes relative to mat- 

. vers happening at ſea, on board private 

 wpefſels, belong to the juriſdiction of the 

Courts of any territory where the e! 


Ss | TIT. In. of here ga ou Cnr, 


szer. 4 e 
| Fg Office—Powuer and Rank. 


| r. I. A [Judge (principal) 
: fol all 1 * . re ce 4 


vr „With the 3 indicates by the e 


141 


there has, then to the As 
the C 
 ecclefeaſtical diſeipline among ecclefraſti- 


Aſſemblies ; for the a 


Sys 
nals of Exception, in as far as the ſame 


** of ewery Ordinary 


_ choſen by the aQtive Shona of the 
territory, over which he is to be 


is in harbour e wits to tbe bebe 
ris, if no regular. 8 

cen paſſed, in wirtue of 

3 on board the a ing ors. 7 


2 Aa 


Ar. XI. 8 Feelefeafti. 
cal; ia as fur as. the powers 72 
ourts are confined ta the maintenance of 


LL Men. 


Azr. XII. 5.—4¹ Repreſimurive 


e- of putting 
@ flop io, and puni 


£ 
ng, offences com ö 
mitted, by Members ar others, in face if + 


ww #o bo 0 wer yes 


of the Afſem 


bly. + 
ART. XII. —all Courts, other thes 0 


the Tribunals of Exception, as above He. 


cified, ſhall be compriſed under the com 


mon appellation of Ordinary Courts. 


but the Pariſh Court, aud in 
7 ariſh Court, where there is a 
= # ſpecially. 
there ſhall be a 


4 
Ak r. XIV,—{z every Ordinary 1 
| 


7 — as in 2 1 


a ee 


in" XV. * to the autbo- 
of the Judge, pum 4c 4 that of 
2 and Defender-Gene- 
Court, hal : 
the power of appointing ſubſtitutes, or 
Deputies, wiz, one permanent, _ q 
occaſional ones as occaſion may require. 
AzT. XVI.—The name of Advo- 


. cate-General, or Public-Adwvocate, ſhall 
be common to Purſuers and Defenders 


General; and the name of Magifrate 
to udges, Advocate- Generals, and the 
n Dopny: of each. 


[Judge] C5.) in the ſame manner as 
A 9 of the Adminiſtrative Body 


Pi 


tema 7 Gb will ſerve fa 


watt, 
XI. Of Puxzuzx-GrnzraAts, and Tit. XII. Of DzyENDER-CnNERALK 


| 8 Puxs. GEN. Purſuer-General, © Dr. Gzn. Defender-General. 
;* Pynz. Gun, gr Per. GEN. . 


( * 
— 
- 
4 > 


* 


. 1785 5 
Me itan udges 

_ T. II. —On the 1 8 election, to 
be eligible to this office, à man muſt a 
be —— and twenty years of age, a 
muſt. have exerciſed the functions « 0 a 
Man of Law, for three years, in a 
Superior Court, or for five years be- 
fore an Inferior Tribunal. (e) 

Under the denomination of Men 
of Law, are compriſed, for this pur- 


7 e, 1. Judges of every deſeription. 
— pol Ki X, Advocates and Attornies, 
and their * Advocates. 
4. Attornies. ecretaries of im 
ar Courts? - Greffiers G5 [6. Notaries *« Wh 


Art. III. No vacancy in any I ju- 
dic al office (4) but the lowelt ſhall 
filled, 14 out of the ſame rank of 


ry 2 es 1 or that next below: 

in ut * ges (/)] in thoſe. ranks all 

a he kingdom are alike eligible. 

4 wes Fo r. V. —No vacancy in the 

a loweſt rank of [Judges (g) ] Princi- 
pal ſhall be filled but by ſome one 

„Who a in the ſtation 2 
( ute permanent, . 

2 {Judge ( _ leaf [three] ] years, on. 

be dere eee year ns ] 

r + Arr. V.—The | Judge (i)] princi- 

pal of every Court (except the Tati 

H for Canton] Court, and the Metro 

o- tan) ſhall hold his office for life, un- i 

all - leſs diveſted of it in one or her of the 

ers following ways: 

att 1. Refignation, | 3 

the 2. Forfeiture, Tadicially; nced. 


** Amation, pronounced by the ſuf⸗ 


Pvurs. G. Purſuer-Generals. 
Purs. G. Purſuer-Generals. 


1 


{m 
{ x "ine G. Purſuer-General. 
) Puxs. G. and Dey, G. Authority. 
5 Puxs. G. and Dzr. G. Authority. 
7) Puxs. G. Purſuer- Generals. 
| {r) Pons. GEN. * Der. GEN. 


H 


e. G. and Dr. G. Omit this article. | 85 
Dr. 8. A The : 1 


; i n : TH. _ 
1 $ ® | | | | ; | 


es AY a n of * 
1 of the eleQors, entitled to vote 
2 the laſt preceding electian 

A Ms 1 * the WT 
or of a Member 
An Evie Body of 45 territory. 
4. Amotion pranouncad 11 2 
rity mY the whole number of 
56 ng 
Tank above that of the territory £ 
which hqis, Jud ). Ps OS en 
Ar. 1.2 ec 3 
forfeiture, 2 wee) 1 Foo 
rank as ſuch 
the Ba ea of — 


ger e Viz Die hs for, the 
enforcement of his degrees 
given, has, in caſe of — 


command over all perſons, without 
diſtinction,  withig 2 bounds of his 


territory , the King only. and Judge: 


„ ley. a 


of equal or ſuperior rank, .excep 


Ax r. VIIL.-—When 4 { Judge(s)], 
in the exerciſe of his 2 1 55 
of his own proper territory int another,. 
he takes his | rank and poner( Lei 
him, 05705 only to the [ra | 

power(p) J of the co-ordinate and M- 


perior | Judges ()] of that territory. 
ART, IX. — ) A 
all have. 2 1 all. _ 


over whom. e 1 7 power, as . 


Hind of for the — territory, and 


tothe proc ſame Court according 


priority of their Og = + 
Ar. 


Dr. G, Defender- Generals. ; 
Dr. G. Defender- 
5 This article is copied from Tit. IV. Art. V. of the Committee's draught, POPE A 
ſtrict Courts. The ſpecification I have ſubjoined ſeems requiſite 


A 


nerals. 


„ta prevent uncertainty. 
7 ary" Pons. G. Office of Purſuer- General. Dr. G. Office of Defender - General. 
(e) Punks. G. Purſuer-Generals. Dr. G. Defender-Generals. 
Punks. G. Purſuer-Generals. Drr. G. Defender-Generals. 
) Purs. G. Purſuer-Generalss Dr. G. Defender-Generals. 
) Purs, G. Purſuer-General. Drr. G. Defender-General. 
Ii) Puxs. G. Purſuer- General. Dr. G. Defender- Genera. 
0 Pons. G. Purſuer-General. Der. G. Defender-General. 
4) Pons. G. Purſuer-General. Drr. G. Defender -General. 


Dori , Danse 
dun this Articles 


. fon or by 


Ax. Xx.) Fudicial duty ought 
not ro be neglicted 2 any other. Ac- 
ceptance of a judicial office vacates 
every other, judicial or not judicial: 
and acceptance of an office not judi- 
cial, vacates every judicial one. Much 
Teſs ſhall E exerciſe any other 
profeſſion, ſuch as that of Notary, 
Advocate, or Attorney. This extends 


10 Judges, Deputes permanent, but 
nol 30 Judges amen, of whom. i 


THY. = 
Ax r. XI. IA Fudge ought to fand 


clear of offence, and of ſuſpicion par- 
. rialty 5J. No Tad (:) ] ſhall 


8 vote at any election; nor uſe 
any means, direct or indirect, to in - 
Auence the votes of others. 


1 2 Sxcr. II. Pay. : i 


70 


Ar. I.— The expence of the ſa- 


lary of an [inflitated Judge (7)] of 
JO Court, ſhall be 6b} by 
- TFOF a Canton Court, by the di- 
+ "Of a Diftrift Court, by the di- 
A | 5 

[Of a 


ding the day of election, an auction 


ſhall be held before the Directory of the 
Adminiſtrative Body of the territory 


charged with the expende of the ſa- 


lary, under the name of the Patriotic 


Auction at which the Candidates 
mall be at liberty to attend, in per- 
proxy, in order to declare, 
each of them, what he is willing to 
give, if any thing, to the common 

nd of the territory, in the event of 


- * 
mo - ? « 
3 x ö : 
of Ns 6 * * 
| 6 | | : | | 
"4 - 
44 } 6 


charges t 
of t 


e art ent Court, by the 
„„ To 
Ot the Metropolitan Court, by the 


Ax r. II.—On the [ day] prece- oath. 


7 
* 


thereupon the office ſhall be put up 
by the Preſident, each bidder being 
at liberty to advance as often as he 
thinks proper, in the manner of 2 
common aufs. 
Ax r. III.—As ſoon as it appears 
that no Candidate wilt make any far. 
ther advance, each ſhall give in an 
undertaking in writing, in © which 
ſhall be ſpecified what he binds him- 
ſelf to give, in the event of his being 
elected. ow kT 
Ax r. IV.—At the ſame time each 
Candidate fhall give in an inventory 
of his eſtate, as well in poſſeſſion 
as in. - e „ together with all 
ereupon, with an eſtimate 
e Clear value thereof in ready 
money; the whole being ſigned by 
the Candidate himſelf, and verified 
ns Toe R927 
Ar. V.—At the ſame time each 
Candidate ſhall give ina paper ſtating 
his pretenſions, of what nature ſoever, 


on which he grounds his hopes of 
being choſen ; ſuch as his age, the 
time during which he has acted in 


the capacity of a man of law, in 
what branch of the profeſſion, before 


what Courts, and the like: and ſuch 
| _— ſhall alſo be ſigned by the Can- 
didate 


himſelf, and verified by his 
Axr. VI.—The above inventory 


may either be open, or ſealed : if 


ſealed, the declaration of its verity, 
concluding with the fignature, ſhall 
be on the outſide : and it ſhall be | 


reſerved unopened till the event of 
the election is declared; at which 
period, if he whoſe act it is ſhould 
prove the ſucceſsful candidate, it ſhall 
thereupon be broken open; if not, it 
mall be returned to him unopened. 

1 - HART. 


(e) Pons. GEN. and Drr. Gzn. To this Article ſubſlitute---Acceptance of the office 


of Purſuer [or Defender] General at any Court, vacates every other; and acceptance. of any 


other office, vacates that of Purſuer [or Defender] General. Nor ſhall a. Purſuer [or 
Defender] General exerciſe the profeſſion of Notary, Advocate, or Attorney, This /extends 


to Purſuer [or Defender] Generals and Deputes permanent. 


(5) Pons. GEN. and Dey, Gen. Omit this clauſe, _ | 


8 Pons. GEN. Purſuer-General. 


Dr. GEN. Defender-General. 


| | Punks. GEN. Purſuer- General. Dr. Gen. Defender -General. | 
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Aar: VIII. — The above - men- 


tioned undertakings and declarations 
ſhall forthwith be printed together on 


the ſame paper, and a copy given to 


I days before the 


every elector [ 


election. x 26 1264 . 
Ar. VIII. If, the election ha- 


ving fallen upon one of the bidders, 


he ſhould fail in complying in any 


particular with the terms of his en- 
gagement, his right to the office ſhall 
thereupon ceaſe ; and upon a vacancy 
declared by the competent Court, at 
the inſtance of the Procurator Syadic 
of the Adminiſtrative Body, a new 
election ſgall be decreed ;. but time 
may be allowed him for performing 


his engagement, or an equivalent 
accepted by the 


Court on his appli- 
cation, the Procurator Syndic being 
heard on the other ſide. 


Ar. IX. — The penalty, in cafe 
of falſehood in a declaration given in 


as above, ſhall be, if the falſehood 


were wilful, forfeiture of the office, 
together with the purchaſe - money, if 


any were paid: if the falſehood hap- 
pened through inadvertence coupled 


with temerity or negligence, a diſ- 


cretionary fine. 

Ar. X. From the falary of every 
[Judge(a)] ſhall be deducted [25] 
per cent. upon the intereſt of * 
capital repreſenting his private for- 


tune ; yet ſo as that the remainder 


ſhall not be leſs than [one fourth] of 
the. whole ; unleſs in as far as any 
farther deduction may have been com- 
priſed in the undertaking he has de- 
hvered in. „ 


— 


Ax r. XI. —l In the caſe where, his 
ſalary not having undergone the utmoſt | 


deduction of which it is thus ſuſcepti- 
ble, any acceſſion happens to his for- 
tune by ſucceſſion, donation, or bequeſt, 


to the value of [ 12,000] livres or up- 


wards, he ſhall, within [half a year] 
after effects io that amount have been 


received, 3 in a ſupplemental de- 


claration o 


the particulars of ſuch ac- 


ceſſion; · and, upon an account ſettled 

with the officer who ſtands charged 
with the payment of his ſalary, a 
proportionable deduction ſhall take 


place from the day when ſuch ſupple. 


mental declaration was given in. 


Ar. XII.— The contribution offer- 
ed at the auction, may be either in 
ready money, or in any other 2 5 
and in particular, it may bein the 

ſhape of W —_ of 8 
any part of the inted ſalary: 
— i this cole, es dents e- 
ſcribed by Art. X. ſhall be — vo 
ſtood to be included; but no offer 


ſhall be deemed valid, which would 


reduce the income of the candidate 
below the amount of the appointed 


Ax r. XIII. —On the day when 
the ſucceſsful candidate is ſworn in, 


and previous to his being ſworn in, 
any member of the corporate Aſſem- 
bly, before which he is ſworn in. 
ſhall be at liberty to put to him all 


ſuch queſtions as may tend to aſcer- | 


tain the truth and ſufficiency of the 
ſeveral declarations he has given in: 


and whoever exerciſes the functions 


of Procurator Syndic, is ſpecially 
charged with this nts and reſpon- 
ſible for the negle@ of it. 

AzT.XLIV.—That time and oppor- 


tunity for ſcrutinizing the accuracy of 


the inventory above mentioned TS 
not be wanting, the ¶ Judge clea(s)} 
ſhall not be {worn in till [ I days | 
after it has been broken open, nor til! 

] days after it has been publiſhed 
in [the news-paper moſt current in the 

Akr. XV.—In caſe of amotion 
without forfeiture , 


ſhall be the appointed rings ff an : 


deduction: and any contribution that 
has been given in conſequence of the 
Patriotic Auction, ſhall be refunded, 
but without intereſt, 5 


Aar. XVL—In caſe of reſigna- 


tion, the contribution ſhall in Bke | 


p © *% 


(a) Purs. GEN. Puber- Genen Dre. Oxx. Defender Cencril. | 4 27 
(5) Pons. GEN. Purſuer-General. Dr. OxN. Defender-Generl. 
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| Sncr. III. © TS 5 
. r 


Ar Ire Judgment · ſeat a 
wag erer to = during wy 


deren Nor the juridical day, ehrooghout 
> itt indy oder Court, ne- 
hehe a Court of Appeal, never 
des. Fortes any caule on the paper, 
ripe for hear)! 


Ax r. II Phe zo ridical day ſhall de 
of Frvdive] $6 viz. from N 
0 AD > Oy only fone 


that „ Viz. between | 
and [three] for refreſhment. 

— This extends not to the = 

Yerilied Natural. 5 
Ar. IIIA IA Jmnutedinte 
2 * the fixed judge- 
Aeat ont=duty, (as u a 
. of * e 
r it be filled, 
_ (c)] Depute 


* 5 on pain of 
in le 1 
KT. EA f alary 
1 * day, an 


"irn wee the 
Bal be Pal bin * A 1 e upon 
Ke i 5 War- or, in caſe 25 


Nr 
pay being deducted for every day of 
3 eee than duty; 


e which He is al- 


1 to take, ty] in the courſe 
of the year, at 5 Tithe; 3 
at the [judgement] feat be not at 
L time left vacant. 


Ant. V. The day's pay thus to 
here; full be W's pay of i 


of an immediate Court. 


of my office, except during the fol- 


| for the pu 


J Phus. G. PO of the Wee een, + Buy: 6. Seat of the Deender-Generd 
Pons. G. Purſuer-General of an immediate Court. 


the e —— if 
Om that and the eur. falary 


after the contribution fur. 


niſhed, according to Sekt. II, ſhall be f > 
made up by quarterly advances, which f ne 
the | Judge 605 ſhall make on [4b th 

ee . d [be paymater] il, 
nor ſhall he be reimburſed any defi- hi 
ciencies occaſioned by unallowed: days 4 
of abſence. © 
Ar. Vi. ech sch & de taken of 
by every Lodge (/)] every time bel 
_—_— s falary: * 

A. J. iemlüy declare, that "wt 
as laſt time of my receiving falary,] 7 


J have not at any time, during jurt- 
dical hours, been abſent from the duty 


lowing days, viz. [ I nor abſent 
from che judgement · ſeat, except the 
following days, when I was out upon 
duty, at the places, in the cauſes, and 
ſes following, viz. I J. 
Ax r. VH.—A copy of every ſuc 
declaration, ſigned by the [Jut G 
ſhall,” on that fame day in KY it 
was made, be hung up, in a * 
Enous manner, near the judgement-ſeat, 

there to remain till the next quarter- day. 
Ax r. VIII. -A [Judge (4) ] is to 
be underſtood to have been abſent from 
8 day, if, in the courſe of 
that day, he has not fitten at leaft 
7 K e — and if, during the reſt of 
» he has not been within [a 


ds s] call of the j Tug ement-ſeat, ex 

t when out u t duty: word Fer 
RS left with 1 where he was toll: 
er. Nr. —[hadge () J of imme”, 
diate Courts 10 1 upon 10 
duty, in caſes of neceſſity, at all hours the 


«x 


Lv 


Maher hereinafter ſpecified. 
„ 
| 


Dz#. G. Defer 2 ACN 


. Ac) Pune. G. Purſuer- General. Dr. 0. Deſender-Genetal. 9 5 
iN uns. G. Purſuer-Generalss Dr. G. Defender-Generals. —_ 
e Puks. G. Purſuer- General. Dr. G. Defe. der- General. 
4 'Purs. G. Purſuer-General. Dey. G. Defender-General. 
) Purs. = Purſuer-General. Dey. G. Defender-General. | 
Poss. G. Purfuer-General, + Dr. G. Deſender- General. 
BY Pens. G. Purſuer-Generaks. | Dx. G. Defender-Genetals.. AIST (5) 


-  BzcT. IV, Oath of Office. 
8 - 2 a « 


his right lifted up to heaven. 
1. A. J. being raiſed by the'choice 


en of my fellow-citizens to the office of 
bell 1, do folemnly promiſe and 


[Ax r. II (4).—1. That fo long as I 


„none in poſſeſſion of my ſaid office, 
- WI will, to the beſt of my ability, ad- 


miniſter | juſtice to all men alike, to 
high and to low, to rich and to poor, 


merſonal intereſt, by hope or fear, or 


iwidual or claſs of men or party in the 
ſtate]. | ; 
25 


the law ordains them to be public. 
AR r. IV.—3. That I will keep 
ſecret, to the utmoſt of my power, the 
Proceedings belonging to my office, in 
as far as the law ordains them to be 
ArT. V.—4. That I will not on 
any account, out of the regular courſe 
pf juſtice, give ear to, but indignantly 
reprove, any application that may be 
ade to m2 concerning any. cauſe 
in contemplation of its depending or 
oming to depend before me, much 
leſs give any opinion or advice relative 
hereto: and that, ſhould any ſuch 
application be made to me in writing, 


ſame in open court, although it ſhould 
= We contained in a private and confi- 
i ors ntial letter * i 


(a) Pons. G. Purſuer-General. 


if 

7 Ax r. I.— The following oath: ſhall 
- BY be taken by every [Judge(a)] upon 
* BS his entrance into office. While pro- 
A nouncing it, he ſhall ſtand up before 
che judgement ſeat, in open court, 
with his left hand on his boſom, and 


ot ſuffering myſelf to be biaſſed by 


by favour or averſion towards any in- 


III.—2. That I will not en- 
Wdeavour to keep ſecret, but on the 
ontrary ſtudy by all ſuitable means to 
render public, the proceedings belong- 
ing to my office, in all caſes in which 


Iwill forthwith produce and read the 


5 a 8 a 
; | 0 
5 
; ' he 
* 4 4 - Y ty 2 
99 * ff. * . 
: , ; 


Ax r. VI.—That 1 will at no time 
accept any gift or favour that ſhall - 


have been offered me, in the view 


either of influencing or recompenſing 
my conduct on any particular occaſion . 
in the diſcharge of the functions of my 
office: and that, in caſe of my ſuſpect- 
ing any favour to have been done or- 
offered me with any ſuch view, I will 
forthwith declare and make public my 
ſuſpicion: nor will, I knowingly and 


wittingly ſuffer any ſuch offer or re- 


compence to be made, on any ſuch 
account, to any perſon dependent upon 
or connected with me; but that, on 
ſuſpicion of any ſuch offer or recom- 
pence, I will forthwith make public 
ſuch my ſuſpicion, together with the 
grounds thereof, and the names of all 


parties concerned. _ 


Arr. VII.—6. That I will not, on 
the occaſion of any pecuniary. or other 
bargain, directly or indireQly- avail 
wy eif, or endeayour to avail myſelf,- 
of the influence or authority of my; 


ſation to obtain any advantage to my- 


ſelf or any other. 


Ak r. VIII. 7. That 5 


take any part whatſoever in any elee- 


tion; nor uſe any means, direct or in- 
direct, to influence the vote of any 
other; excepting only the public ſtate - 
ment of my pretenſions according to 
law, on any election in which I ſhall- 
myſelf be candidate 
Ar. IX.—8. That I will not will- 
ingly abſent myſelf from duty, except_ 
to the extent of the time allowed me 
by the law, or in caſe of unavoidable 
neceſſity, reſulting from fickneſs or 
otherwiſe ; nor then, without making 
the beſt proviſion in my power for 
keeping my place ſupplid. 
Arr. X.—9. That I will, as far 
as depends upon me, give to every 
cauſe that comes into my hands, the 


- utmoſt diſpatch. that ſhall appear to 
me conſiſtent W purpoſes of juſ- 


tice: 
] : s. 7 


— G. Defender General. 5 . | 
(% Purs. G. and Def, G. To this clauſe ſubſtitute the three clauſes inſerted under Tit. XI. 
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attention 
than of rich; 


0 confine ſack. 


3 cauſe, or to him who pleads gra 


. not pn 


e Puxs. G. Purſuer-General. 


nnn nr cnc. 


or give to any cauſe. the priority over 


| Another, bu for reaſon 
t for ſpecial publicly 


An r. XI.—10. That 1 will at no — 
time, through impatience or otherwiſe, 


knowingly cauſe or permit juſtice to 
ſulfer by undue precipitation; and in 
particular that I will not beſtow lefs 

the: cauſe, of the poor 
conſidering | that, 
where {mall rights are ſeen to be. con- 
temned,. 2 ones will not he deemed 
ſecure z and 
not upon nominal value, but upon the 
proportion of the matter in diſpute to 
* circumfſtances,. and its relation to 


e inn; Thar 7 
—11. That T will not, 


gh favour to thoſe who profit by 


= —— of the adminiſtration of 


Juſtice, connive at, much leſs. promote, 


any unneceflary expence ; but on the 


„ as much as in me lies, 
expence within the 
narroweſt bounds compatible with the 


pon of ng 
RT XIII 12. That 1 __ not, 


— impatience, or favour to the 
onal advocate, ſhow diſcounte- 


eee 


contrary ſtud 


tauſly the cauſe of his fiend, | — 
rather ſhow indul ence and lend aſſiſt- 
ance to their we 

Ax r. XIV—13. That I will, in 


all things. touching the execution of 


my office, be raya to the law : 
and that 55 
carry the ſame into execution, accord- 


| ing to What ſhall appear to me to be 


the intent of the L ature for the 


mg to ſet my 


that importance depends 


will do my utmoſt to 


T1 


own private will above * will of the 
Legiſlature, even in ſuch caſes, if any, 
where the proviſions of the —_ may 
to me inexpedient; ving 
(e) — exerciſe of a 
tionary ve er - 
with 2 — 


e K | 


ny an or wks any — 
ment ot a Or occa- 
r 
judice any ſuitor 3 — than - ac- 
cording to juſtice, but for the common 
convenience of ſuitors, and- 8 
the extent of 1 
appear to me requiſite to 

All theſe enga I hold myſelſ 
Eee pledged: to fulfil, by all the 

owe either to the diſpleaſure 

of Almighty God, or to the indig- 
nation and contempt of my fellow- 
citizens. 

Ar. XVI. -A copy of the above 
oath, printed in the largeſt type, and 
on one fide onl 4 80 * 
— judge (e)] at 
length to every clauſe, and at the en 
the date of the day when ſigned, tral 


be kept hun in a conſpicuous 
1 —— 2 judgement (F)] 


- ſeat, ſo as he 
office. — * 23 
SECT. IV. D 66. 1 
Ak r. I.— The duty the 
nent ¶ Jud 0 35 Depute — 


e rincipal, and 
_ the — power}, * 
principal appen to nt 
from duty; or preoccupied therein. 
Arr. [L.—The [power (i)] 3 


Di Darn per . MR 


| 0 Pons. G. and Dzy, G. Inſert---ſcek to. 


) Pons. G. and Dr. G 


E as far as appertains to my office. | 


(e) Pons. G. and Dee. 8. The fone reclaiming. 


(d) Puas, G. and Dzy, G. T 


| Puxs. G. Purſuer-Generalss Dzy. 
) Purs. G. Purſutr-General, 
5) Puxs. G. and Dzs. G. Authority. 
i) Pons. G. and Dr. G. Auth 
(#) Pons. G. Purſuer-General. 


udge. 
. G. Defender-General. 


G. Defender- Generals. 


Dr. G. e 


_ 
Dx. G. 1 5 


laſt as e tee eee 
Kang epi in 
in the office is filled up: unleſs the 
appointment be ſooner revoked, which 
it may be at any time, or terminated 
pr e 
of a 3 may be vacated. 
| dave —.— the ſtation of 

e (a) permanent, no 
— orgs kind ſhall be an- 
nexed; except a habit of office to be 
worn while. on duty, and a mark of 
honour to be worn at all times d 
his continuance in the ſtation: and in 
e wad 


KEEL nb 
his Deputes, permanen 


— —— 


demnity: alſo criminally, incaſe of vin 
his concurring with, or barely con- in 


niving at, any behaviour known to 


him to be criminal on their 


Ax r. V. -A I Judge 51771  Depute 
| ent pronounce and 


| ſign poin 
the ſame oath as à Judge(d)] prin- 


cipal, and in the ſame manner; ex- 
in the XIVth clauſe ; and Fog the 
requiſite change at the commencement 
* 
A VI.—A 05 
(e)] Depute is . to the ſame 
.attendance as his principal; — 


A the number 


of vacation days in the year (taking 


ticular particular 
Ax T. VIII. To the function of oc- 


3 Judge (g) ] Depute ſhall be- 


ing only the words. [ permanent or] 


is at any time revocable by 


7 1 often as | 
4 by or before a ¶ Judge (a)] De- 


permanent {Judge 


. in like #ian- 


the office of | Jud n- 
e 2 


ing occaſional Judges 8 
purpoſe of performing 
8 


t in any 


emolument nor rmanent 
r but for diſtinction ſake, he 


may wear, while on duty, a medal- ; 
uring lion, or other ſuch mark of office. 


AR r. IX.—An occafional. 


Depate ſhall, previou 
— — 


ap 


that 


nome hen, names pronounce and fign, in the 


Judge 


3 of the who appoints 


. | 


mutatis mutandis] : and entry of his ha- 
. done ſo, ſhall forthwith be made 
6 ter- book of the Court. 
Ar. 


Depute has in 
the ans reſponſibility, er of 
occaſional ¶ Judges (c)] ] De- 


mag ut It is to be expected that 


— 0-14 42800 1. +. oy 


e ee [Jodge(9)] + 


exerciſe it only in caſe of neceſſity, 7 


and for the reaſon that ſuch a 
ment cannot be made by the 
(/)] principal: pour yi 


pute, either permanent or oocaſional, 
mention ſhall be made as well 


them only when his is upon face of the act, if written, as upon the 
duty), and that he is not liable to be regiſter- book, by or before whom ; 
| called A and if in the inftance of a ¶ Judge (o) 
is in * 3 r N 
ü O 2 Ar. 
(a) 3 ane eee Dax. G. Defender-General. 
8 ö ) -Puas, G. Purſuer- General. Der. G. . $ «hs 
e) Puss. G. Purſuer-General. Dr. G. Defender-General.. + 
| (e) Pons. G. Purſuer- General. Dry. G. Defender - General. 
Puxs. G. Purſuer-General. Dr. G. Defender-General. | 
(g) Puxs. G. Purſuer-General. Dr. G. Defender-General. IT 
(5) Pons. G. Purſuer-General. Dx#. G. Defender-General. 3 
(i) Puxs. G. Purſuer-General. Dr. G. Defender - General. 'T 
(0) Purs. G. Purſuer-Generalss Dy. G. Defender-Generals, 
10) Purs. G. s Dry. G. Defender- General. 


P URSs G. urſuer-General. 
1 0 Pons. G. Purſuer- General. 
(e) Pun, G. Purſuer- General. 


Dzx. G. Defender -Generl. + ap 
Dr. G. Defender-General, 
Dxr. 0. Defender-General. 
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fendant's ordinary Court: 


| 12 J 


Ar. XII. Carè ought to benen 


a to avoid, as much as conveniently may 
be, the ſhifting off the ſame cauſe to 
different [Judges (4) ] unlefswhen the , 


points of whic 


they reſpectively take 
cognizance, happen 


to be totally in- 


- * of each other: that [the 


ge who gives judgement (5) — 
2 as little - oſible under the : 


| ity of taking the grounds of Eis [opi- 

nion (c) ] at ſecond-hand, from ano- 
é ocherwiſe; ſuch — Hr ip accom 

with evil conſeience (e) 2 fol, | 


| ther man. 
| | Szer. VI. Reſponſibility. 
3 I. — The puniſhment of a 
* ge, (a) for viour in relation 


to his office, may be to all or any of 
che effects following: 
1. Injunction to be more circum- 
in future. 
2. Suſpenſion from office. | 
3. . | 


for certain offices. 

Fine. | 
8. Impriſonment. 8 | 
7. Obligation to make farisfa8ion, 
in the way of pecuniary compenſation, 
or otherwiſe, to the party injured. 

8. When the effect of the milbeha- 
viour has been to produce death,or any 
other corporal ſi * , on the part of 
any one, 1n hs the way of puniſhment, or 


"$7 Incipacitition for uy offs & 


ſhall be puniſhed as if committed 


the offer? s own hands. 


Axr. II.— judges, Purſuer-Gene- 
rals, Defender-Generals, and their re- 
ſpective Deputies, being privy to any 


miſbehaviour, accompanied with evil 


conſcience, on the part of each other, 
and not informing in due time, are 
eee Ks as for connivance. | 


TIT. Iv. O Jusiepleriox- 


te: L—That ſhall be filed a 
man's natural Court, within the terri- 


tory of which his ordinary and fixed 


abode is fituated ; that, his occafforal 
Court, within the territory of which 
he happens to be, for the time being : 


the de endant, for inſtance, at the 1 in- 


ſtant he receives a ſummons, or is FE 


under arreſt. 

Ax r. II. —Regularly all cauſes; as 
well penal as civil, belong to the — 
if he has 
more ordinary abodes than one, then 
to the Courts correſponding to any one 


of ſuch abodes, at the option of the 


Purſuer. 


Ax r. III. — But it may be diſmiſſed 


in the ſtate in which it is, at any time, 


from any one ſuch Court to any other, 
at the requiſition of either party, upon 
conſideration had of the n con- 
venience of both. | 


a) Pons. G. Pale Ge 
6) Puxs. G. and Dr. G. each Perſon. 


c) Puxs. G. and Dr. G. Proceedings. 
. Dux. G. DORN d. 


(d) Puxs. G. Purſuer-General. 


commenced in the de 


Ax r. Iv —A cauſe may 4 be 

dant's occa- 
al Court; ſubject, in like manner, 

to be diſmiſſed to his ordinary Court. 


Arr. V.— But à cauſe relative to 
immovable property, may be heard 


and determined in the Court 5 — the _ 


 jedt-matter. Any ſuch ca 


begun there ; — if begun in the OY 
fendant's Court, or elſewhere, it may 


be removed from thence, by either of 


the parties, unleſs previouſly inhibited 
upon hearing before the Judge. But 


although begu n there, or removed thi- 


ther, it may be diſmiſſed, by the Judge, 

to the defendant's Court, if he thinks 

proper, in conſideration of — or 

preponderant convenience. 

Axr. VI.—A cauſe relative to 

cific property not immovable, ſhall be 

hegun? in the Court of the eee 
15 


2 


i Des. G. Defender-Generals * 


1 


(e) A full definition of the expreſſion, „ {mauvaiſe foi, mala 2 18 tary 


neceſſary: but its place is in the Penal Code. 


. AN; 


_ 


ed ww WW as Th »® * 
5 x 


: a ** 


the ſubject· matter, upon conſideration 


or _ or debe ee en 


wee 5s VII 4 cauſe relacive't * ba 
ſubje&-matter ſituated - in more juri{- 


ditions than one, may be heard and 


determined in any one: and the de- 
ciſion of any one fuch . Court may bind 
the whole ſubject- matter; but it may 
be diſmiſſed to any of the others, on 


conſideration of mutual or en 


_—_ —— 15 
gregate of different effects, 


* under, or referred to, by 


one and the ſame claim, are to be con- 
ſe, as forming one 


ſidered to this pu 
and the ſame ſubject - matter: for in- 
ſtance, the ſtock of a bes en 
within divers territories. 

Ar. VIII.—A cauſe may even be 
diſmiſſed to the Pur/uer's Court, or to 


any foreign Court, upon conſideration 


of preponderant convenience: but the 
difference, in 


and clearly eſtabliſhed. - 
ArxT. IX. — In the elit of 


comparative convenience, the pecuniary 


circumſtances of the parties ought par- 


ticularly to be taken into account. 
Axr. X.—A 


the cauſe before the proper 


Court, whether of the defendant or of 


the ſubject- matter, may carry it before 
the Court of any territory adjoining, 
ſo that the ſeat of ſuch adjoining Court 
be not farther diſtant than that of the 
proper one : but in ſo doing he acts at 
the of coſts, ſhould 
be found greater. 
Ar. XL—A plaintiff ſhall be re- 
2 — in coſts and . a 
vexation, if, without 0 
venience to himſelf, and merely 
a view of putting his —.— 
any one elſe, to inconvenience, = 
commences a ſuit in, or removes it to 
a Court known to be inconvenient to 
them, even though the Court be not 
improper: or, even with views of con- 
venience, if thi 
wence be deemed too TO 


* 


of convenience, 
in this caſe ought to be conſiderable, 


laintiff, inſtead of 


6 Os. 


o git conve- 


1 3 1 


but FINER Kifuiiſled-ro he Court of 


* * nm 9 7 
* - © <> 


to leave 9 any real” hope of i 
the cauſe retained there. IT 
Ar. XII here Wend 01 more 
plaintiffs than one, or more defendants 
than one, the convenience of every 
ſuch pany in to be cake inte the 5 
count. | 
ART. XIII 97 e of all 
ties, any civil cauſe may be carried on, 
in the firſt inſtance, before any immedi- 
ate Court whatever; nor ſhall it in that 
caſe be removed from thence bat by lee 
conſent, or on account of very evident 
redominant convenience manifeſt; 
itſelf, ſince the giving of the conſent. 
Arr. XIV. - But in ſuch caſes it 
dehoves the Judge to be upon his 
guard againſt cauſes colluſively removed 
A a diſtant ſcene, for the purpoſe af 
projudging the intereſt of a third * 
: and in ſuch caſe, beſides ap 
ing, ſhould the caſe admit of it, 


puniſhment appointed for this ſort of 


fraudulent attempt, it behoves him, 
by ſuitable notices and publications, 
to render the ſucceſs of 1 e 
ble elſewhere. : 
Ar. XV Dafoe; | penal- as well 
as civil, to which a French citizen is 
my and in which the cauſe of action 
elſewhere than within the | terri- 
tory of France, belong regularly to 


the defendant's Courts: viz. to the 


Courts of Appeal, if judgement has 
already been given in any foreign 
Court; - otherwiſe to the- immediate 
Courts: but in both caſes ſubject to 
removal, on the en of e 
rate oonvenience. 

Art. XVE — A plaintiff, aol 
having commenced a ſaitin any Court, 
commences another ſuit, relative to 
the ſame matter, in the Court of ano- 
ther diſtrict, without leave obtained of 
the Court firſt applied to, is — 2 


ble, as for vexation. 


Axr. XVII. The ape ne, 0s- 
der; and warrantof every Court, mal he 
held in the Courts of every other 


territory, unleſs revetſed in à Coutt 
above, or pending the appeal for that 


purpoſe. Under that reſtriction, eyery - 
TIE" to lend its — to 
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A XVIIL—An oe warrant 


2 of a foreign Court ſhall when coanter- 


by a Judge of the 
882 
him originally. It may even be 


without ſachTounter- (ney! - ng 


—— py i I n, on ac- 
count of the — i, þ Pl 


ion for ſuch connter-fignature, 


failure of juſtice ſhould enſue : 
—＋ the perſon whoſe obedience is 


called for, has reaſon to ſuſpeck the cline) 


L of ei ue by he Coun 
it is diſputed by urt 
__ 2 which ſuch obe- 


NIX When a cauſe, or any 
Incidental operation to be 
in the * of a cauſe, 1s brou 
„ if he finds hint. 


2 1 
redound, 


inſiſts upon the Judge _ 


| —— notwithſtanding, he may, 
rather than there ſhould be any 


failure of juſtice, he is bound todo fo. 
Aar. XX.— That no cauſe of par- 


—— — and not Ae. 
Fpeftful in manner, the is bound 
0 make anſwer on the {| Judge 

Azz. XXl.—Examp 


2. Relationſhip by blood, or al- 
N the parties. | 
4+ Enmity, or ligation. 


5 


of ſome a territory, or in 
caſe of a Pariſh or Canton] Court, © 


; of cauſes of 


: 1. Pecuniaty intereſt of any kind, to 
| t or future, certain or contingent. 


due to the n een enen 


be deemed a proper one, to the put 


do an amount of 
CR —— 


In accepting cognizance, or de 
A on ſuch grounds, the — 


ee 
than wave KTI 


„ 
which a man could not dif 
pain and — 
Tl may, 3 confideration, de. 
without cauſe aſſigned, 
whenſoever it can be done without f. 
lure of juſtice; doing as much as in 
him lies, to ae te Sm 


* 22 


3 he, as a 
near relation of bis, 1 


4 
12 
1 
150 
S 


". TY 2 


CER 
F 


ſon, the ſame being party to the cauſe 
or connected with one who is. 
Ar. XXIV. -In any ſuch caſe he 
may, without blame, — transfer 
E 
ll mane et rs 1 * 
udge-Depute, to his principal: ) but, 
2 cannot be done, he may a 
the party's excuſe, on the gen 
legation of motives of delicacy, wed 
ring him to an unexceptionable Judge 


Bg. B PEESE- 388 


Aar. XXV. 22 
by conſent, carry a & before 4 
Court which is not, in any reſpect, 


proper one, yet the 3 not bound 
nor ought he to accept the 


of it, to the prejudice of the diſpatch 


pry hl XXVI.— The 
the caſes in — — 


UN EBA FT F 


— 


Poſe of . ak: 
cogrizance. 


If it be: 


dz 


. "The ordinary Cour of any plan 


Z 

15 A Court nearer 
to the abode o 
parties than his own. 
4. The Court of the Jubje@-marter. 


any of the 


i.e. where the offence, v 
lic or private, was committed. 


entered into. 
7 A Court adjoi 
whence the cauſe has 
V cauſe of 


partiality on gi of the Judge, or 


An XIV. 


cauſe for the purpoſe 0 definitive de- 
cifion, is not the leſs bound to do any 


act which, to prevent failure of juſtice, 
226 mw en to be e e 


S$zer, 1 I. e, 
"nk: 1 5 the pri eccle- 
ſtaſtical Minifter of every Car ſhall 
belong, within the limits of his pariſh, 
all the powers of an immediate Judge, 
under the name of the Judge natural 
of that pariſn; unleſs where ſuch 
authority ſhall have been ſuperſeded by 
the appointment of an ir4izured Judge. 
AzT. I.-—The Di 
may, under the controul of the De- 
partment Afembtly, decree, with the 
conſent of any pariſh, that ſuch pariſh 
ſhall thereafter, inſtead of the narural, 
have an inſtituted Judge; fixing a 
ſalary, which in that caſe the pariſh 
ſhall be bound to 4d for the main- 
tenance of the Judge 7 — 55 


The Conn of « or- 1 | 
1 | 8 „ 

wich 
5. The Court of the cat of action: 


n 


6. In eaſe of contracts, the Court f 
of the territory where the . was 


N 


TIT. V. Of the Panion Counr. - 


Afembly . 


and o 


|. ſerve. to compel the 


udge i is defendant, may be brought 
n an immediate Court of any territory 
adjoining to his; but may be diſmiſſed 
from thence to abs oth Except his 


eee 


Aar. III U 2 vacancy in ſack 
office of e udge, the antho- 
rity of the natural Judge ſhall revive 
of courſe, "ET ba 
has been filled 

„ f Pari 

to the o o 
. to the Diſtrict aa il 


jedt wo the ap of the nk 


cipality of the pariſh 5 unleſs where 


the Piſtrict Aſſembly has transferred it 
altogether to the M 7, which 
it ought to do wherever the ation 
m_ lee eker 
to A 11 ent an 
overbearing influence ara tr, 1 
in the bands: of a n number" es 

| Au- 


"WA full 3 of theſe 9 n belongs to the Code of Plas 
n a cauſe is al 

of that Court w 
Ar. XVII 


commenced before a l the order or warrant of. the 
ce of all _ Judges, in virtue of 
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Ar. v. In the ſame may be 
5 . of 


ow + judges, upon the terms of 


fixing — ent permanent ſalary for 
every ſuch But no two Judges 
mall — . — at the ſame time 
of the fame point in the ſame cauſe. 


2Ar. Vi-—The Diſtrict Aſſembly, 
under the controul of the Department 
Aſſembly, may give the ioc field of 


Juriſdiction of any pariſn Court an extent 
r or leſs in any degree than that 


of a Pariſh; and to chat purpoſe may 


new- model the local diviſions of any 
part of their territory, in what manner 
they. deem moſt convenient; regard 
being had to extent, population, and 


pecuniary faculties, Of the inhabi- 
tantss. * 


Ar. . Toflititad Pariſh 


mall hold his office for life, - 
diveſted of e eee 


38 a Viz. 
bY E. ö 


3. Amotion by the. 


tive citizens belonging to the parochial - 
territory, . by the Diſtrict 
Aſſembly. 
4. Amotion By FR Department 1 
* 
Ax r VII . without his. 


* 


4 —.— ſhall not deprive him of his 


ſalary; but may deprive him, if ſo. 
ordered, of the faculty of being re- 


elected into the ſame ſeat. 


AR r. IX. A cauſe commenced in 


a Pariſn Court, whether it be before 
the natural or an inſtituted J udge, may 


at any time be evoked by the imme 
diate Diſtrict Court, at the inſtance of 


any party, but upon con 
of the mutual convenience of all par- 


ties. But the judge of the Diſtrict 


Court, before he iſſues the order of 


evocation, or puts a party to the 


trouble of ſhowing cauſe againſt it, 
ould aſſure himſelf, as far as may be 


done by the examination of the party 
applying for it, that the power of 
A 


* — * 


71. —— haar ced. 
| es of a 

majority of the whole — of ac- 
better anſwer; 


ſideration had - 


of vexation or unneceſſary 4 And 
for ſuch vexation, ſhould that appear 


afterwards to have _ the a — 
party applying for ſue er 
reſponſible i in coſts and d 


Ak r. X.—Care ought to 1 | 


on the other hand, in penal cauſes, by 


the Purſoer-General of the Diſtrict, 

that, through ſimplicity or criminal 
connivance on the part of a Judge of | 
a Pariſh Court, the powers of ſuch 
Court be not abuſed to the purpoſe of 
acquitting an offender; by ſuppreſſion 
or examination of evidence, or 
to Jet him off with leſs ; puniſhment than 
is due ; particularly in caſes.of offences 
merely public, where, there being no 
perſon ſpecially injured, there is no 


perſon: ſpecially intereſted to appeal : 


and to'this end he may, without waiting 


to appeal, evoke the cauſe to the im- 
mediate Diſtrict Court at any time. 
.—The Judge of a Pariſh 
may and - ought to remit the 
canſe of his own accord to the Diſtrict 
Court, whereſdever it appears to him 
that the purpoſes of juſtice would be 
by his —_ it 
oo oy his retaining it. 
Examples. 

Herever it — unlikely that 


tw 7 judgement of the Pariſh Court, 


whichever way given, would be ac- 
quieſced in: as may happen from the 


intricacy of the inquiry, or the mag- 


nitude of the ſubject in diſpute; eſpe- 


cially in a Court where there is no 


other than the natural Judge. 
2. Where the - cauſe, by reaſon of 


its complexity, i is of a nature to take 
up more time than could be ſpared by 


the Judge from his other official occu- 


pations; at the ſame time _ ent 


territory affords no perſon co 
to ſerve in that inſtance i in _ 
Judge Depute. - 
ART. XIII. —Examples of cauſes 


apt to be of a nature enn, 


—_— 

. Cauſes og to matters of 
e eſpecially if the account 
be mutua) , and the i items numerous. 


e ods = e 


ſubject of a diſtin& cauſe. 

2. Bills for work done by artiſts or 
others, whoſe work it is difficult to 
judge of; ſuch as architects, . bailiffs 
in huſbandry, ſtewards, attornies, and 
other agents, cc. 4 

3. Cauſes relative to mercantile 
accounts. 

4. Cauſes relative to the glivifion 
of the maſs of property left by a per- 
ſon deceaſed. | 


4 


. Cauſes relative to the divifior 


of inſolvents eſtates. a 

6. Cauſes relative to the diviſion 
of common lands. 5 
Ax r. XIV. — But notwithſtanding 
ſuch remittal, the Judge, rather than 
ſuffer any evidence to be loſt, ought 
to collect and record it, if thereto 


{ 


required on either fide, 


Secr. II. Place of Judicature. | 


 AxT.I.—In a pariſh where there 
is no inſtituted Judge, the ordinar 
place of judicature ſhall be the pari 
church ; in which the natural Judge 
or his Deputy ſhall fit, to tranſact 
whatſoever judicial buſineſs preſents 
itſelf, every time of divine ſervice, 
in the face of the congregation, im- 
mediately after the ſervice. , 

Ar. H.—Such natural Judge, or 


his Deputy, may alſo do judicial buſi- 


neſs in his own houſe : but, for the 
ſake of publicity, in all caſes where 
ſecrecy is not required, he ought ra- 
ther to prefer the church, if the buſi- 
neſs can wait without prejudice to the 
next time of divine ſervice. 

Ax. III.—In penal cauſes, other 
than ſecret ones, definitive judgement 
ſhall never be pronounced by na- 
tural Judge elſewhere chad In church; 
though meaſures in the nature of exe- 


cution may be taken proviſionally, io 


prevent failure of juſtice. ect 

AR r. IV.—Cauſes which, Veigg 
commenced in, or brought to church 
at a time of divine ſervice, cannot 


conveniently be finiſhed at that time, 


* 1 


Every diſputed article is in fact the 


may be adjourned, on notice then 


publiely given, to a time nearer than 
the next time of divine ſervicte. 


Ar. V. Every Sunday, before 


the concluſion of divine ſervice, the 
Miniſter ſhall read a liſt of all the 
cauſes (not ſecret) in which any judi- 
cial bufineſs has been done in the 
courſe of the week, with a brief inti- 
mation of the nature of the bufineſs 


done in each. CO be SE IEA 
Ar. VI.—Any perſon who con- 


ceives himſelf to have reaſon to 
complain of any thing done, or 
omitted to be done, in the way 
of Jon buſineſs, by ſuch natural 
Judge, out of church, may, on the 


or, if on that day prevented without 


his default, on the firſt Sunday in 
which it is in his power, ſtate ſuch 


nd of complaint to the judge, 


in the face of the congregation: on 
which occaſion any queſtions relative 


thereto may be put to him by or in 
behalf of the perſons intereſted ; and 


. to every ſuch queſtion, if pertinent in 
matter, and not diſreſpectful in man- 


ner, the judge is bound to make 


anſwer on the ſpot; and, if thereto 


required, to ſet down in writing each 
ueſtion, with his anſwer, or refuſal 
to anſwer, proceeding in the ſame 


manner as in the making up of a 


record ¶ Proces-wverbal}. | 
Arr, VII.—-No creation ſhall be 
made, as by Sect. I. Art. II. of an 


office of Pariſh Judge, without making 


proviſion at the fame time for a Fu/- 
tice-Hall, with a dwelling-houſe for 


the Judge. Arid until ſuch hall and 


dwelling-houſe are built, or otherwiſe 


provided, the ſame uſe ſhall be made 
of the church, for the purpoſes of- 
Juſtice, by the inſtituted, as might be 


by the natural Judge. 1 
Ax r. VIII.—On Sundays, inſtead 


of the juſtice-Hall, the Court ſhall 


be holden in church, immediately 
after divine ſervice ; and in the caſe 
where the juriſdiction of a Pariſh- 


Court has been made to extend over 


D P divers 


next Sunday after ſuch ground of #1 
complaint comes to his knowledge, . 
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divers pariſhes, chew: alternately i in 
the churches reſpectively belonging 


to thoſe pariſhes. 


AR r. IX Minutes of the judicial 
buſineſs done in that pariſh ſince the 
laſt time of fitting there (fuck mi- 


nutes being . an the plan 
mentioned in Art. V), ſhall then a0 
be read by the Miniſter before the 
coneluſion of divine ſervice, having 
been furniſhed him for that yarn 
by the Judge. le, 


„rr. VI. Of the lautbar bierzier Gen 1 


Ax. I.— To the — Di 
ſtrict Court belongs all immediate ju- 
dicial power (that of the Tribunals of 


Exception excepted) within the terri- 
torial limits of the Diftri&, in concur- 


rence with the ſeveral Pariſh [or Can- 


ton] Courts within the Diſtrict, | 
For other matters touching its ju- 


riſdiction, ſee Tit. II, III, IV, and V. 

Ar. II.—To the judge of the 
immediate Diſtrict Court, the Diſtrict 

Aſſembly, under the controul of the 


Department Aſſembly, may add as 


many Fellow. Judges as it thinks pro- 


45 with the ſame powers, rank, and 
ary 3 provided that no more than 
one Judge ſhall act at the ſame time, 
on the ſame point, in the ſame cauſe, 

AR r. III.— The falary of a Judge 
of an immediate Diſtrict Court ſhall 
be [ ] livres a year, 

Ax r. IV. -In the following caſes 
there ſhall regularly be no appeal from 
the Diſtrict Court of * to any 
other Court. | 

1. Embezzlement. | 

2. Theft. 

3- Defraudment, except where ope- 
rated in the way of forgery, 

4. Robbery. 

5. The attempt or preparation to 
commit an offence of any of the above 
kinds. 

6. Homicide, or incendiariſm, in 
proſecution of the deſign of commit- 
ting an offence of any of the above 
kinds, 

Ax r. V —Apr eil, however, ſhall 
75 in any of he above caſes, to the 

etropolitan Court, _ a requi- 
ſition made for that e, and, 
fgned by any of the 9% ſets of \ 


perſons. 


1. One FIT part of the whole 


e ber obe members of the De. | 


partment- Aſſembly, 


2. One ¶ fourth] part of the whole | | 


number of the members of the Di- 
ftrit Aſſembly. 

3. One ¶ fourth] part of the whole 
number of the members of the com» 
munity of the town where the Di- 
ſtrict Court of a en has its ſeat. 

4. One [tenth] part of the whole 
number of the active citizens of the 
town, in a town of 34000 inhabitants, 
one twentieth in one of 8000 inhabi- 
tants, one thirtieth in one of 12000 
inhabitants, and ſo on. [See Decret 
ſur les Municip. AR r. V. 

Ak r. VI.— To the that due 
time may not be wanting for the col 
lection of ſignatures, [two] days at 
leaſt, both excluſive, ſhall intervene, 


in every caſe, between the day of ſen- 


tence and the day of execution: within 
which interval, if three members of 
any of the Adminiſtrative Bodies, or 
ten of the active citizens, above 
mentioned, concur in ſigning and pre · 

ſenting a preliminary requiſition to 
that purpoſe, ¶ſeven] ſuch entire days, 
reckoning from the day of preſenta- 


tion, ſhall be given, for collecting ſig · 


natures for a definitive requiſition. 
Ax r. VII.— But, although appeal 


be excluded, petitions for expedition 


may, at any time, and in . cauſes, 
be preferred from this Court to the 
Court next above, as well as com- 
plaints for miſbehaviour on the you. 
of the Judge. 

Ax r. VIII.—In civil caſes, on 2 
judgement of the Diſtriẽt Court of 
Appeal, execution ſhall have ke 
\ proviſionally, | notwithſtandin 3 
wa: ; ſecurity being exacte 

other nas taken — are 

pre- 


/ 


preſcribed in the Code of Procedure, 

to prevent the happening of irrepa- 

rable damage. : e 
AR r. IX. —80 in penal caſes, 


where the puniſhment decreed is no 


other than pecuniary ; as likewiſe 
with regard to ſuch part of the pu- 
niſhment, if 15 as is not conte 

by the appeal. (a) | FE 

* for want of ſuch 
precaution, or through infufficiency 


of the precaution, irreparable damage 
| ſhould actually enſue, the leaſt pu- 


niſhment to which the Judge can be 


ſentenced 'is, in caſe of evil inten- - 
tion [manvai/e foi], forfeiture and in - 


capacitation, together with the obli- 
gation of making fuch pecuniary ſa- 
tisfaction as is in his power: in the 
caſe of culpable negligence, or teme- 
rity, injunction to be more circym- 
ſpeQ, her with a fine applicable 
in part of ſatisfation, © 
AzT, XI.—Examples of caſes of 
irreparable damage. | 
1. Loſe of female honour, by de- 


livery into the power of a falſe huſ- 
band, father, | mpegs or maſter, 
2. Loſs, deſtruction, or damage, 


of effects poſſeſſed of a value of affec- 


tion : ſuch as trees, ſerving for ſhelter 
or ornament ; fayourite animals ; 
uncopied - manuſcripts : family pic- 
tures ; matchleſs articles of natural 
hiſtory, antiquities, &c. 


* 


Aar. XII.—In civil caſes, and in 
penal caſes, where the puniſhment de- 
creed is no other than pecuniary, no 
appeal ſhall be ſuffered to go from 
thi Diſtri& Court of Appeal till the 


poſited in the hands of the Public 


appellant, if not a afro has de- 
Advocate, on the other ſide, [48] liv: 


which ſum ſhall be forfeited, over and 
above coſts, if the decree of the 
Court above is unfavourable to the 
appeal, unleſs the Judge of the Court 
above enters upon the inſtrument of ap- 
peal, a certificate of reaſonable cauſe. 
Ax r. XIII. -Nor although the 


defendant be a paypers unleſs, pre- 
al, 


viouſly to, the appeal, his Adyocate- 
General at the Court appealed from, 
ſhall have entered a like certificate. 


Ar. XIV.—Burt if he can find 


any one to advance the depoſit, as 
likewiſe any reſponſible Fs to be 
his ſecurity for the coſts, the appeal 
ſhall go, without any ſuch 31 

And for this purpoſe, two full days ſhall 
be allowed him, between the igning 


of judgement and the execution, ſaving 


all precautions neceſſary to prevent 


the execution from being eluded, 
Ar. XV.—Depolit-money thus 
forfeited ſhall go to [the Paymaſter 
of the Diſtrict] to the uſe of the Di- 
ſtrict, and be compriſed in the Public 
Advocate 's quarterly account w 


ith * 
Paymaſter], according to Tit. XIV. 


9 * 


TIT. VII. Of the D1sTRICT CounT or APPBAL. 


| Aur. L—To the Diftri& Court of 


Appeal belongs the cognizance of all 


cauſes (thoſe belonging to the Tribu- 


nals of Exception excepted) in the 
way of appeal, as well from the imme- 
diate Diſtrict Court as from the ſeveral 
Pariſh [or Canton] Courts within the 
Diſtrict. _ "4 a} a 
For other matters touching its juriſ. 
diftion, ſee Tit. IL, III. IV, and V. 


rr. VII. Of che DrAAT MIAT Counm. | 


Azr. I.—To the Department 


Court belongs the cognizance of all 


(a) This alludes to the appeal « nimid, or ab incongrud, 


\ 


— 


Ax r. II.— To the Judge of the 
Diſtrict Court of Appeal may be 
added Fellow- Judges, in like man- 


ner as to the Judge of the imme- 


diate Dictrict Court, according to 
Tit. VI. 2 8 f „ 4 
Aar. III.— The ſalary of a judge 


of a Diſtriet Court of Appeal ſhall de 


[ I livres a year, 


cauſes in the way of appeal from the 
Diſtri& Court of Appeal; or of com- 
a | D 2 palwKaiant 


| plaint for-miſbehaviour on the part of 
the Judge, or of petition for expedi- 


tion; but of no cauſe in the firſt in- 


ſtance. 8 ̃ 
For other matters touching its 
juriſdiction, ſee Tit. II, III, IV, 
Axt. II. — To the Judge of the 


and V. 
Department Court the Department 


by . 


: | I. IX. 07 the METROPOLITAN CouRT. 


Aa r. I.—The Judges of the Me- 
tropolitan Court ſhall be elected by 
the National Aſſembly. No vacancy, 
ſhall be filled but out of the rank of 


Judges next below. 
Ax r. II. -A judge of the Metro- 


litan Court ſhall hold his office for 
ife, unleſs vacated in one or other 


of the following ways. 
1. Reſignation. 
2. Forfeiture judicially pronounced. 
3. Amotion by a majority of all 
the Members entitled to vote in the 
National Aſſembly. | 
4. Amotion by a majority of all 
the Electors and Members entitled to 
vote at the laſt preceding election, 
general or particular, for the choice 
of a judge of the Metropolitan Court, 
or of a Member of the National Aſ- 
Ak r. III. —By amotion without 
forfeiture, 'a Metropolitan Judge loſes 
his judicial rank, but not his ſalary. 
He alſo loſes his capacity of being 
re-eleted during the continuance of 
the ſame Legiſlature. 
For other matters touching its juriſ- 
diction, ſee Tit. II, III, IV, and V. 
Ar. IV.— The ſalary of a Judge 
of the Metropolitan Court ſhall be 
I livres, | 1 


Bet 


Trr. x. Nrion Al AssEMBLT CounT. . 


AR T. I. — Complaint againſt a 
Judge of the Metropolitan Court for 
-miſbehaviour cannot be made any 
where but in the National Aſſembly, 


nor there unleſs ſigned by [fix] Mem- 


bers. 


L 20 1 d . ED 


point, in the ſame cauſe. But as many 


cenſure paſſed on him at the ſame time. 


Aſſembly may add as many Fa 
Judges as it thinks proper, with the 
ſame powers, rank, and ſalary: pro- 
vided that no more than one Judge 
ſhall act at the ſame time, on 
ſame point of the ſame cauſe. . 
AR r. IlI.—The ſalary of a Judge 
0 a Department Court ſhall be [ |] 
Ivres. 8 1 


Aar. V. — To the Metropolitan 
Court ſhall belong [ ] Judges, with 
equal power, __ and ſalary; pro- 
vided that no more than one Judge 
ſnall act at the ſame time, on the ſame 


„ PY 


rm — 0 


— 6 


as happen at any time to be unem- 
ployed, may, and ought to fit as aſſeſ- 
ſors without voteee. 

Ak r. VI.—To the Metropolitan 
Court belongs the cognizance of all 
cauſes not particularly excepted, in 
the way of appeal from the Depart- 
ment Court For, if no Department 
Courts, from the Diſttit Courts of 
„ e apap pa) 

Alſo complaints for miſbehaviour, 
and petitions for expedition, even in 
ſuch caſes as are excluded from. appeal. 

Ax r. VI.—Buſineſs, as it comes 
in, ſhall be diſtributed among the 
ſeveral Judges by rotation. 1 

ARr. VIII. — From the decreę of 
a Judge of the Metropolitan Court, 
neither can any appeal, nor any pe- 
tition for expedition, be preferred, 
without being accompanied with a 
complaint of miſbehaviour on the part 
of the Judge: nor can any order for 
. iſſued to him, nor any 
change be made in his decree, without 


ans n ee a © Append BY wan NS Bs „ o* 


tf @h hone oo kw 


hm AY to. 


AR r. II.—If received by the Af- 
ſembly, it ſhall appoint two Comit- 
tees, one to try and report, the other 
to proſecute . 3 | 
Arr. III. Such trial ſsall be con- 
ducted, from beginning to end, with 

2 8 | open 


n doors, and with the utmoſt poſ- 
fible degree of publicit . 

Ax r. IV. No criminal accuſation 
ſhall be preferred in the National Aſ- 


14 


ſembly againſt any other perſon what. 


ever than a judge of the Metropolitan 
Court, except for offences committed 
in face of the Aſſembly, © © ©» 


Ar. Xt." PursUer-GENERALS, 


Aar. I. () The functions of a 
Purſuer - General of an immediate 


Court, ſhall be, in civil matters, 
1. To reclaim the execution of all 


laws in the execution of which no 
individual has any ſpecial intereſt, and 
of thoſe in the execution of which the 
Nation has a ſpecial intereſt of its own 
ſuperadded to that of individuals. 

2. (6) To act on behalf of the King 
in his individual capacity, as well in 
the character of defendant as that of 
plaintiff, TS oe a ok ade 
3. To act on behalf of every 


¶ plainti e)] who, - through poverty 


and want of friends, is unable to en- 
gage any other advocate. 

4. To obviate any prejudice he 
ſees likely to reſult to juſtice from 
any overſight or unſkilfulneſs on the 

t of a [ plaintiſ (a)] who pleads 
is own cauſe, or on the part of his 
advocate, gratuitous or profeſſional. 


Axr. II.—In penal matters, 


1. To ſuperintend the proceedings 
of every private proſecutor; to aſſiſt 
him, in caſe of overſight or unſkilful- 


neſs; and to watch over him, and 


prevent colluſion with the defendant. 

2. To reclaim the execution of all 
penal laws, by performing the func- 
tions of proſecutor where no private 
proſecutor has firſt preſented himſelf, 
and in the caſes, if any, where indi- 
viduals are not admitted to proſecute. 
AR r. III.—In caſes where the 
Adminiſtrative Body of the territory 


for which he ſerves, is empowered to 


act in the character of Purſuer by the 
hands of its Procurator-Syndic, and 


4 


D 


la) Dr. G. Omit this paragraphs 


. (5) Drr. G. Omit this paragraph. *' * 
(e) Dr. G. Defendant. ä 
: Dr. G. Defendant. 

e) Dr. G. Defendant. 


* * 


8 1 Dr. G. Defender-General. | 


the Purſuer-General is not engaged 
by his office in the other fid2, he 


concurrent authority with ſuch Pro- 


curator-Syndic, each cauſe belongin 
to that one of them who is firſt ſeize 


of it. But, to prevent colluſion or 
remiſſneſs, each of them has a right 


to receive communication of all ſuch 
buſineſs carried on by the other. 


Ar. IV.—Where a [| punſuer 31 


whoſe intereſts a [ Punſuer- General ( f) 
has eſpouſed, happens to be made 
agfendant (g)] in a croſs cauſe growing 


out of that in which he was pur 
fuer(b)], the [ Purſuer-General(i)], and 
not the [ Defender-General (4) ], ſhall 
take in charge the intereſts of ſuch 


in ſuch derivative cauſe. 
Ar. V. -In a Court of A « 
the client of the [ Pur/uer-General (I)] 


ſhall be the party who was the client | | 


of the [ Purſuer-General(m)] of the im- 


mediate Court in the original cauſe. _. 
ARr. VI.—Claujes in the Oath' d 


Office to be taken by the Purſuer-Generals, 
in the room of Clauſe I. in the Oath ap- 
pointed to be taken by Fudge. 
1. That I will, at all times, be vi- 
gilant in looking out for, forward in 
entering upon, and faithful in executing, 


all ſuch buſineſs as the law has given 


in charge; not ſuffering myſelf to be 


turned aſide from the purſuit or the 


performance of it, by indolence, or by 
intereſt, by hope or by fear, by affec- 


tion or by enmity towards any indi- 
vidual, or claſs of men, or party, in 


the ftate. 


Ax r. VII. 3. That in my zeal.on | 


behalf of the cauſe I have in charge, I 
65 : ; . will 


) Dr. G. become Purſue. 
(5) Dr. G. Defendant. ; 
(i) Dzy. G. Defender-General. 
( Dr. G. Purſuer-Generals. 
(/) Dey. G. Defender- General. 
(m) Dr. G. Defender- General. 
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wil nt ſoo to ſerve i 2t the expence 
of truth br juſtice. I will not uſe any 
endeavours to cauſe to be received as 
true, any fact which I do not believe 
to be true; nor as juſt, any concluſion 


which I do not believe to be juſt ; nor 


my perſuaſion of the truth of any fact, 
or che juſtice of any concluſion, as 
ftronger than it really is: nor will 1 
feels to put upon the condutt of any 
man, any colouring other than what 
I believe to be true: nor will I exer- 


e favour of the party 


. 
wiſe than by doin we 


requires to —— and giving fuch 


counſel as juſtice requires to be given; 


on his behalf, and by applying my 


faculties to the diſcovering and pre- 
ſenting of ſuch conſiderations as make 
in favour of his cauſe, in. preference 
to ſuch as make againſt it. | 
Fer the provifions relative to Pur- 


fur - Generals, foe TIT. UI. Of 


Jupcss. 


TIT. XII. Of Deraxoan-Grnnnats. 2 8 


Ax. I.—The functions of a De- 
fender- General of an immediate Court 
mall be, in matters civil as well —— 

1. To act on behalf of every _ 
fendant who, through 
. want of friends, is unable „ 
any other Advocate. | 

2. To obviate any prejudice he ſees 
likely to reſult to juſtice, from any 
. t or unſkilfalneſs on the part 
of a dant who pleads his own 


| cauſe, or on the part of his private 
Advocate, bauen or pot 


Axr. 1. — ro at an belalf of the 
Adminiſtrative Body of the territory, 
for which he ſerves, in caſes where 
the Purſuer-General is engaged on the 


and other ſide. But this in concurrence 
with the Procurator-Syndic of that 


Body, in the ſame manner as the 


pg e would have had Fa 


For the other prov 5 
to Defender- Generali, ſee II T. III. % 
Jupces, and TIT. XI. ao TO 
8 N e 


TIT. XIII. Of Szcnzr See 


. Aar. I. -In certain cauſes the 

y ceedings ſhall be. ſecret throughout, 
except in the Courts hereinafter men- 
noned. Theſe are, ; 

1. Where ſecreſy is nece to the 
or honour of families, by rea- 
of the diſhonour, or other uneaſi- 
neſs, which might enſue, if che diſa- 
greements and weakneſſes, and other 


unproſperous circumſtances of their 
members 


„ were to be divulged to the 
world at 
On this en cauſes 
are to be” claſſed under the head of 
Secret Cauſes, | ” 


* 8 


of : 


r A 


EK Generally all cnn. in which 


near relations are concerned againſt 
each other. 


2. Alſo cauſes betwixt guardian 
and ward, in as far as the propriety 
of che conduẽt of the ward comes in 
queſtion. 

AR r. II 


of near relations are to be compre- 


hended, for this purpoſe, perſons re- 


lated to an individual in any of the 


following degrees, by blood or al- | 


hance : viz. 
1. Wife, or huſband. | 
2. Deſcendents. 5 ; ; be 
| 3- Father 
ſketch of the contents 


PEI ae | 


is given here, to ſerve as an nie of comparifon with the Article of the Committee's Draught 
(TIT. I. Ax r. 11-] which touches upon the topic of publicity, and that part which con- 
cerns the eftabliſhment of family-tribunals [TIT. IX. Ax r. 11, 12, 13, and 141; an eſta- 
bliſkment,' the defign of which, it is conceived, would be better anſwered by a modification 
A 7 9 92 9 


822.8288 


Sas 28. 


„ 1 12 2 2 28 * 
8 i 


. 


3. Father, — and other rela- 
tions in the deſcending line. | 

Brethren and ſiſters, of the whole 
«tar blood, and their deſcendents. 


* Uncles and aunts, of the whole 


alf blood, in any degree. 
Ar. HI.—To this claſs belong, 


in a more enen, en 


the following nature: 
1. Cauſes between huſband and 


wife, for diſobedience, ce, 
hard treatment, adul oy, or bre 
tence. 

2. Cltuſen between p and child 
for extravagance, undutifulneſs, idle- 
neſs, theft, embezzlement, defraud- 
ment, indecorum, on one ſide; or 
hard treatment, or neglect of educa- 
tion, improper education, or expoſal 


of chaſtity, on the other. 
3. Proſecutions for inceſt ; and 


cauſes in the/ courſe of which inceft 
may come 'to be proved, or to be 
attempted to be proved. 

4. Cauſes relative to the pregnancy 
or delivery of unmarried women, and 
the diſcovery of the father of the child. 

Agr. [V.—But the ſecrecy ſhall 


not be carried beyond the occaſion; 


inſomuch that, in relation to any point 
in reſpe& to which it may be clear 
that neither the honour nor the peace 
3 the parties litigant, or any of them, 
- n be —— by = publicity of 
t ings, the ſame pub 

ſhall de obſerved as in other "a 

Such may be, for example, 

1. Any mere queſtion of law rela- 
tive to a family ſettlement, or a will 
or a ſhare in the effects of an inteſtate. 

2. Any ueſtion of fact in any ſuch 
g the moral character 
of the „or — to the con- 
duct o ſome ſtran 


Ax r. V.—2. here & b. ghee 


tated by the regard due to- decency. 
To this claſs belon; ſuch cauſes as are 
covered with the vel of ſecrecy, in order 


to avoid wounding or enfeebling the ſen- 


timent of modeſty, as well on the part 
of e 5 as the perſons con- 


. as well penal as civil, rela- 


were all of them to 


He 1 4 1. 


tive to any Ir 
real appetite ; — day ſeveral of 


hols montane water the former 
bend. | 


Au r. VI—in cauſes appointed to 


| be kept ſecret for the peace or honour 


of families, the ſecret mode of pro- 
ceeding hall not be obſerved unleſs 
7 

iy — a to 
be — — 
oe hp ber a — 


3 VIII. — The ſeal of ſecrc 
having been once affixed, thall not 

taken off, unleſs in the caſes men- 
tioned in Art. IV, until after judge- 
ment in the laſt inſtance: nor then, 
unleſs ſome one of the parties demands 
it; alledging 


Judges, or ſome one of them, through 
whoſe hands it has 


before a Judge of equal rank, to be 
named by the Supreme Court; and 
if ſuch charge of partiality ſhall have 


been deemed raſh or malicious, the 


offender ſhall ſuffer as well for the 
„ or honqur 


of the fazaily as for the eam 


againſt the Judge. 
Ax r. IX. — z. In certain cauſes, 
ſecrecy ſhall be obſerved at the ourſer, 


to prevent falfchood from gaining — 


Poe — — admitting of 

All penal cauſes 

corporal puniſhment, afflictive or i 

nominious, or impriſonment or b 

ment for any longer term than a goat.” 
2. All canfes, civil as well as 

upon ſpe and fatisfaory reaſon 

ven for hending a 

80 * appre 8 confederacy 
In the later claſs of canſes, the 


examination of each examinant, whe- 


ther party or witneſs, may, and in the 
former ſhall of courſe, be performed 
in ſecret; and ſuch ſecret examination 
may even be repeated, ſo long as it is 


3 proper by the Judge to exa- 


mine a 


bes of e ben 


—— 


for the ground of his 
demand, partiality on the part of the 


paſſed. 'The cauſe 
ſhall in that caſe be re-heard publicly 
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mine ha ſeparately': but judgement: 
hall never be given until the minutes 


of ſecret examination have been read 
in public, the examinants re-examined: 


in public, with liberty to object to 
the verity of the minutes, and con- 
frontation, where proper and poſſible, 


formed, and parties and advocates, 


on both ſides heard in argument. 1 80 


Arr, X. Out of regard to pecu- 
mary reputation, certain inquiries ſhall, 
at--the» requiſition of any party, be 
made in the ſecret mode, in the courſe 


of whatever cauſe they come to be 


made. Theſe are, 


ide” Inquiries) made en to the 
pecuniary circumſtances of both or 


either of the parties, for the purpoſe of 
awarding ſatis faction in caſe of an of, 
fence other than infamous. 

2. Inquiries made, in the ſame view, 


relative tothe circumſtances of the party 


een in caſe of an infamous Races 


TIT. FE, 


8 Azz. I.—The ls if upon re- 
— by the Purſuer- General or the 
fender-General, as the caſe is, it 


| hall appear to him that, for the ren- 


dering of juſtice in any cauſe, certain 


expences are neceſſary on the part of 


either of the parties, who is unable to 
defray them, ſhall draw upon the 
Paymaſter of the territory] in favour 


of ſuch Advocate, to the amount of 


ſuch expence; and ſo from time to 


time, as often as there ſhall be occa- 


ſion, during the continuance of the 
cauſe, 

AR r. IL.—In fuch draught ſhall be 
ſpecified a particular of all the ſeveral 
purpoſes for which the money ſhall be 
deemed neceſſary by computation: and 
it ſhall be ſigned by the Public Advo- 


| cate of the pauper, as well as by the 


Judge. 

ART. III An times in every 
year [viz. on the quarter-day in each 
quarter], the Public Advocates of ho 


ſhall be 


Ion 


3. : Inquiries made, in als of debt, | 


into the pecuniary circumſtances of 
either party, for the purpoſe of aſcer- 
taining whether any and what reſpite 
granted to the debtor. 
Ar. XI. Preſent at all ſecret bu- 
ſineſs ſhall be a Purſuer-General and 


a Defender- General; and, if neceſſary, 


a Secretary of the Court, to take the 


minutes, ſworn to ſecreſy in like man- 


ner as the Magiſtrates above-mentioned, 
[See TFT. III. Sze. ] 4:5 

Ax r. XII. For all ſecret bulineſs 
a particular Regiſter-book ſhall. be 
kept, under the name of the og 
Regiſter- Bo. 

Ar. XIII. —Secret baſins, un- 
leſs in caſe of out-door duty, ſhall be 
tranſacted in the Judge's chamber; 
the adjournment being performed only 


for the moment in incidental inquiries, 


and the auditory left fitting 3 in the ym 


lic place of PR N 


ee. 


territory ſhall each deliver in to [the 


Paymaſter] an account of the diſ- 


burſements of all monies ſo drawn 
for and received, diſtinguiſhing under 
the head of each cauie, the monies 
received and diſburſed on account of 


that cauſe; and ſtating each item of 


diſburſement, according to the time on 
which, and the particular ſervice for 
which it was made : and ſhall, at the 
time of delivering in ſach account, 
refund the whole of the balance which 
the account admits to be in hone 
hands. 
Arr. IV. —If the ty of che 
pauper on whoſe account money has 
een drawn for, as above, ſhould be a 
ſolyent perſon, and it ſhould be thought 
fit, by the Judge, to charge him with 
coſts, the amount ſhall be paid to the 
pauper's Public Advocate, and by him 
refunded to the [ Paymaſter of — terri- 
tory] at the next periodical time of ſet- 
tling their accounts. 
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regularly to 


fition made by ſome one of the ſets of 
perſons at whoſe requiſition appeal goes, 
according to Tit. VII. from the Di- 
ri& Court of Appeal to the Metro- 


politan Court, in the caſes not regu- 


arly appealable: nor ſhall requiſition 
be 4 for that purpoſe, until the 
judgement of the Metropolitan Court 
has been ſent down to the immediate 
Diſtrict Court, where execution, if 


awarded, is to be performed. 


AzrT., II.—In the following caſes 


alone, requiſition for ſuch purpoſe may 


be made. ED l 
1. Where the judgement of the Me- 


tropolitan Court imports ſentence of ſtan 


death, or indelible corporal y_ 
ment, or afflictive corporal puniſhment, 
or ignominious corporal puniſhment, 
or impriſonment, or baniſhment from 
the kingdom for a longer term than a 
year(s. 35 
2. When the —_ of 4 Me- 
litan Court, reſpecting the prin- 
Go queſtion of fact, is o — to 
the deciſions of both the Courts be- 
low. (5) [py = 
AxrT. III.—In all caſes where ſuch 
requiſition is admitted, the judgement 
of the Metropolitan Court, after having 
been publicly read in the immediate 
Court, by which execution is to be 
awarded, ſhall be hung up, in conſpi- 
cuous characters, in a particular part 
of the Court appropriated to that pur- 
lection of ſignatures, [two] days, both 
intervene in ſuch caſe, 
between the hanging up of ſuch judge- 
ment and the execution of the ſentence, 
for a preliminary requiſition, as ac- 


ary 
_ cording to Tit. VII.; and [ſeven] entire 


days more, reckoning from the time of 
preſentation, for a definitive requi- 
fition. | 3 | 
Ax r. IV.—Upon a rehearing thus 
laid before a Jury, all witneſſes ought 
re-examined : but as 


it may happen that, in a cauſe ever {0 


— * 


poſe: and, to give time for the col- 


8 } 
© "TIT. xv. Of Tai. by Junr: | 


| Agr, I Tal by Jury ſhall ' be 


ſtrongly conteſted, there may be cer- 
awarded no otherwiſe than upon requi- tain poi 


tain points, the evidence reſpecting 
which may appear to every one incon- 
teſtable; that the abode of the 


witneſſes, relative to thoſe points, may 


be in foreign parts, or very diſtant 
parts of the Line ; the perſons re- 
quirin ir; 122 in their requiſition, dif- 
tinguiſh ſuch witneſſes from the reſt : 
in which caſe, the reading of the mi- 


nutes of what paſſed on the examina» 


tion of ſuch witneſſes at the former 
trial, ſnall ſtand in the place of their 
re- examination. And it is the duty 
of the Judge to point out to the ſub- 
ſcribers, when attending him with the 
2 all witneſſes ſo circum- 


Ax r. V.— The manner of ſtriking 
a Jury ſhall be as follows: | 25 

Forty-two perſons ſhall be taken, 
by lot, out of the liſt of the active 
citizens. dwelling in the town, or in 
any pariſh of which the church is not 
more than one great league diſtant 
from the town-houſe : the lottery being 


drawn by [the Zeeper of the 40: in the 
preſence of both parties, or thei 
ſentatives. Of theſe forty- two, the Pur - 


eir repre- 


ſuer and the Defendant ſhall each ſtrike 
off twelve: the remaining eighteen ſhall 
be bound to attend: of thoſe who attend, 


an equal number ſhall again be ſtricken 


off by the parties (if there remain an 


odd one, that odd one by the Judge), till 


the number be reduced to twelve; theſe 
twelve ſhall fit upon the trial. | 
Arr. VI.—The Judge to try the 


cauſe ſhall be a Judge of Appeal of 


ſome one of the Diſtricts contiguous to 


that by the immediate Court whereof _ 
the ſentence would have been to be 


executed: the choice to be determined 


by a lottery, drawn in preſence of the 


parties, or their repreſentatives, by 
the Judge of ſuch immediate Court : 
provided that the Judge ſo choſen may 
fit by deputy, if he thinks proper. 


Arr. VII.— The puniſhment of a 
2 for non-attendanee,— be a4 
of [12] livres: and if cauſe _ 

| ”" ſhould 
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cient number, che 


1 py a ſuff- 
entees Mall, 


amangſt them, N wich che 5 
coſts — aſion * {a ch delay. po 
As, VIII.— etch 3 
che number deficient. may be 1 — 44 
_ amonglt.the byſtanders, to, be name 

D | upon ies # -v thr 5 N ; 
ſhall, rr to 7. It. 2 1 2 
for ſpecific e, be 


luticzent 
_ forthwith aggregated 0 ſich of. M 
2 35; Appear ,* until | 


CO 2 
=p Arr IX IX -+Pertoas who þ o have once 
ſerved ins Joo 71 80 dolor rm 
_ thei a ne 2 tim 
n 6 zance a, ſecon 0” 
til the Mun... 5 op iable = 
be reduced below.cighty-five. .. _ 
3 8 N pe Fane, has 
ED gone vg) e — 
WE: pom and the Judge's c ag 
= ke, 2 deal al TIES 
vered to the -—4 N to each: — 
black one, to denote conviction; one 
dite, to denote acquittal ; and the 
=__ . one half black and half white, to de- 
mn _note uncertainty. To 2 their votes, 
each ſhall ſecretly depoſite, in one 
| common. , provided for that. pur- 
e, | the: ball expreſſive of the ſtate of 
is opinion, returning the two others, 
with equal ſecrecy, into the common 


box, * „ in Which were 
—.— bag, in which they were 


_. The by ee mall tand acquitted, 
WW if more white balls than one are found 
in the Voting Box, or if chere be not 
ſo many l black ones. 
1 Azz. [.—lf in the RY org this 1 
7 3g. any freſh matter comes out, 
tending to aggravate. or extenuate the 
offence, the, Judge, in caſe of convic- 
non, may vary the puniſhment ac- 
cordingly,: but if not, it is expęcted of 
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— = that he adhere to the ſentence 
l 3 
Ar. XII. — At the trial 


Court may, if ba AS 


- Jury to have 


| by ths N re 
was figned,. "4 


NF EPR SR due 
examination, he finds ing 39, upon But 
0 Grow 8 755 be. made, 

ped | to Rrike 


| Hen 
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drawing o f the lott 
Cauſe 


an 
it. IV. to which may be ad . 
Th. whete there is 2 to ad he 
the Juror challenged is, by - reaſon 
e party affection, prejudicel 
againſt the challenger... But the allow, 

ing or diſallowing the challenge, reſis, 
in all caſes, upon the diſcretion. of the 
Judge, determining upon the party. 
own. examination, upon oath, and " 

other evidence that "happens to be 
forthcomin wing n20n the WO: 
Art. XIV.— The Metropolitan 
, order 
that, in the event of a requifitzon made 
for a Jury, the minutes of the former 

trial, as well as of the proceedings in 
the appeals, ſhall be printed, at the ex, 
R and ſold for the account, of 
ſtrict where the trial will be: in 
that caſe the trial hefore the Jury. ſhal 
not come on till the minutes above; 
mentioned have been printed, and 2 
copy dilivered to each of che eighteen 
ter the N 

9+ ITO. 42s 24 7 

The Jury, if, upon e 
the evidence upon the trial before them 
with, the evidence on the former t trials, 
they ſhould deem the pequiſſtion of 3 
been frivolous, and made 
without reaſonabhle cauſe, may, if they 
think fit, decree that the loſs, if any, 
122 the publication of the minutes 
ve-mentioned, ſhall be borne jointly 
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controul this way, as in ever r, whatever act is done 
7 any-man/ ought to beat the name of him who does it; that the 
title it has to ence may be exactly known, and that ag.» Yar 


Act it is may be reſponſible for the conſequences. The introduc. 


tion of the name d any perſon other than the Judge, in acts ex- 
preſſive of the will or 7 — of a Judge, is of evil example, and 
tends to inculcate falſe and miſchievous conceptions. The 7 bo 
name bught leaſt of all to ſtand as an exception to this rule: if | 
King's will is the cauſe of dren. juſtice, the inference is, that 
the s will ought to be the guide in rendering it. To what 
then begin a body of laws with: a figure of 1 75 which 


* 
| ba preciſe meaning, Which has no uſe, and WAYNE 1 wa 


ect, would have a miſchievous one? 
The idea of the King's being, as the lawyers term it the. fun- 
tain of juſtice, is 2 remnant of feudal barbariſm; a branch that 
be SE tree, which the National Aſſembly have already, to 
1 8 ale ſhould be admiiſtered in the 
t ſyſtem, that juſtice ni in 
e Mes was equ Paper and Why becauſe 
Audder that ſyſtem it uſed actually te be 1 1 


eſſary he Thould do 2 55 
A _— 7 was, his 

reſpected; he, v4] whoſe ſtandard was followed in tine of 
the onl y man whoſe voice would be liſtened to in time © 
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: | nn every requiſite for it, was wanting. Peace was kept, 


2 add the intelligence of manhood, what uſe can ſuch 


ef your ſolemn acts, to throw a ſort of veil over the per 
me Judge, 


cannot be in the King's hand. It muſt be in th . 
Judges themſelves, each acting within the ſphere of his juriſdiction, 
und under the controul of his ſuperior, up to the — court 
of judicature, which acts under no other controul than that of the 
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there was 'ſcarce any: nn 


80 
tba carried on, as occaſion ſtarted, i in the ex foft fatto 
mode of Judiciary decrees. | - Adminiſtration there was next to 


none: no public purſe ; towns without government, except that 


of maſters over . thy. bh "ef;-02jonſs 


and of a navy equal unknown there was next to nothing to 


adminiſtrate. The King was maintained, and a conſiderable 


part 
f N gel of government defrayed, out of the King's 
| 3 — eee b not 
| 3 2 — — from enen | 


fame ki ke this time of n on 4 5 -ſeat, way. | 
either Frenchmen or Englihnen permit it 


Court is the region of favour ; the very air of 9 


1 ' "Then why give the people to underſtand that the King 
is Judge, when it is no ſuch thing ? Leave the tattle of fiction to 
ſuch children in legiſtation as our lawyers. You, who to he 


16 br re of dignity, you wiſh at any time, in the 


A better cannot be ea than what ol nations 


3 it will be fad on the other 25 


EFFECT 


Jud inſt the opponents of juſtice, is nat, <ught not to robe, 
es. 5 A e 


repreſentatives of the nation, Suppoſe in a ſettled ſtate of things, 


a man ordered into cuſtody in a regular way by a court of jiiſtice 
it Antibes or e 15 * * a mob. Is juſtice to be 
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c and dll information has been tranſmitted to the K ing at Paris 
1 A orders received from him for. a party of - militia: on-regulars, 
_ "alt in the recapture? The King of 3 at this mom 
A % deſpot in compatiſon of the King of Franck; yet even the King 
1 0 of England is not to this purpoſe, nor to any purpeſe but chat of 
ſyſtematic language; „ ee eee, de Every man almoſt 
ho bears the name of a Judge, as well as ſeveral who do not, 
may command for this purpoſe the whole power of the country 
Waoichin the limits of his juriſdiction. The Chief Juſtice of England 
commands to this purpoſe the power of all England: citizen: 
155 nülitia, regulars, every thing z even navy, I ſuppoſe, if there were 
' _ -oecaſion: the King cannot to this purpoſe command a ſingle man. 
Carles II. ordered a man into cuſtody, for what, had the order 
been iſſued by a err would have been deemed good cauſe : the 
-order was adjudged1 le al, becauſe it was the King's. If an order 
ſigned by the King of England were to be delivered to a goaler any 
| where to releaſe a man under arreſt for debt, would it be held legal? 
No certainly. But if juſtice muſt be executed without the King, 
land even in ſpite of the King, in what ſenſe can his power de 
termed, to this purpoſe, the executive? f/ Wy 
The truth is, that, in any intelligible ſenſe M the word execu- 
Five, he is not the executive power to any p What is it 
that he executes? Not the decrees of the legiſlature, or thoſe of 
the miniſters. of juſtice againſt internal enemies: thoſe decrees, as 
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6 We have juſt ſeen, 8 | 5 3 interven- 
Wi tion, and in ſpite of it. Not the decrees e legiſlature againſt 
1 - External abrectaties. the legiſlature of one country does not make 
7 las to be obeyed by the inhabitants of another z, it does not make 
jb | T las for enemies. There are no laws then for him to execute 
| 1 againſt enemies. In his hands, indeed, is placed the force deſ- 
8 tined to act againſt foreign enemies: in his hands is veſted the 
. adminiſtration of that force, in all its various branches. Say that it 
W | > is in virtue of à law that he makes war againſt the enemy. He 
05 then executes that law in a certain ſenſe, if he obeys it. But how 
Wi is the law then executed? only in as far as it is obeyed: but 
* not in the ſenſe in which a law is ſaid to be executed upon or again 
KV ' , thoſe who with-hold or refuſe obedience. - A man by obeying a law 
n requiring his obedience, without waiting for its being executed 
1 f | _ + #ppn him for diſobedience, may, in a certain ſenſe, be ſaid to exe- 
1 - cute the law: but does this render his obedience an exerciſe- of 
1 executive power? If it does, every man is the executive power, 
RR und King and ſubje& are the ſame thing. The King's power 
10 4 then may be termed, if you pleaſe, the adminiſtrative power: but 
11-04 in what ſenſe is it the executive? . 1 „ a0 re ei: 
10 oo s 299 2 Io 99 te | Words 


PREY Of Courts of Juſtice, and J 1d 


they are made the foundation of practical inſtitutions, then ſurely 
their propriety becomes worth 3 Whether the 4 


"inſtitutions gr on this verbal theory are. right or wr 
and whether, i wrong, the error is ee or e may 
ane 8 8 84 815 
ts | New nnn Mer 24s 1 e 


A. . The Judg < ſhall in Art. II. The Judges all 
e be elected by hep perſons be choſen by the proper ſubjects 
- ſubjeC to their juriſdiction; and to their juriſdiction, in manner 

that in manner un after pe- and form hereinafter to be men- 
 cified. 0 tioned. The Judges ſhall be 
= 2 by the King, upon a 


Words in themſelves are of ; no, ſort of conſequence: but When 


t be made to kim of ti two ates choſen _ 9 | 


- Vacant e 


* n 


** 1 


OBSERVATIONS | 0 
4 (b) The ſpare here given to the King in gr ebeige of the 


ers of juſtice, ſeems neither conſiſtent with utility in che 


fir, nor with received principles. 


Were the matter never referred to the choice of the people at all | 


a choice made by the King, or rather in the King's name, might 
_ paſs for that which | it might be preſumed the people would have made, 
had it been put to them to make a choice. A preſumption of that 
nature, whatever there may be in it, can under this arrangement no 
"_ be held up. Two candidates are preſented to the King by 

the people: one who, it is proved, is the moſt acceptable to them 
of the two; the other, whois the leaſt acceptable. Shall the ir, be 
- miniſter have it in his power to force upon them the one whom 


like leaſt, depriving them of the one who has been declared to have | 


their preference? 


What is the good that is to reſult from ſo evil an cxpmpte?: As 2 


means of preſerving the people from an imprudent choice, the 
efficacy of any ſuch option can yo worth but _ If, in virtue of 
any cauſe whatſoever, a body Er are likely to make one 
. choice, _ ibould hinder the lane I = 
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at leaft, the appointment ought not to be left in any 


| have command therefore he cannot be diveſted of all influence. 
But the leſs influence he has as ſuch, the better. Here we have a 


E to the provincial offices 
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? 'Satisfy yourſelf, that the choice of the people in this inſane: 
dughit not to outweigh that ef the King's miniſters; and it muſt be 
by ſuck arguments as ought to ſatisfy you, that in the firſt inſtance, 

— 


# 


King; and if you give the people any thing, the option only to 


them. In this way the choice of the people is expoſed to open 


cohtempt, and the ſecurity gained by it is not worth a ſtraw. In 
the mode I have ventured te propofe, {fee tit. iii. $1&s.) the 
higheſt ſecurity is given, and the reſpect due to the choice of the 
people preſerved inviolate. - 25 . 

As to he pefſon of the King, it is on all accounts plainly out of 


the queſtion. - I aſk not what the King, but - whit the King's 


miniſter for this department ean know about the character of two 
perſons choſen by the people from RY themſelves, in a diſtant 
provinte, more than the people ther 


elves know? Whatever 
* ment is to govern in this buſineſs, will have been formed, not 
g e King's miniſter, not by the Keeper of the Seals, for example, 
but by ſome inoſtenſible whiſperet, ſome intrituant about the 
Keeper, who has connections in the provinee. 
The moſt conſiderable effect ſuch an arrangement ſeems likely to 


bave, is that of ſtrengthening miniſterial influence. It will concern 
every candidate to be well at Court: that, if firſt, he may not be 


rejected, and that, if laſt he may be preferred. This property, 


: -howſoever it might recommend it in England, quadrates er il | 
with the principles that ſeem to be univerſally received in France. 


It is the eſſential property of command t6 be environed with a ſphere 
of influence much more extenſive than its own. The King muſt 


department without any command, conſiſting of nothing but in- 


fluence. And this department is not fo much as a remnant of the 


old ſyſtem: it has not uſage and antiquity to recommend it. The 
King of France is not in the uſe of wage any thing to do with the 
| Juſtice :: they have been 
lways bought and fold: the ſeller and the buyer between them have ; 
Juſtice, I have already ſaid it, was the proper buſineſs: of a 


feudal King. Juſtice, even the naming of che perſons who ſhall 
adminiſter it, is no fit buſineſs for a modern one. The military 


department, that department of which the meaſures depend ſo much 
for their ſucceſs upon prompitude, and the compleat combination of 
a vaſt: multitude of ſcattered inſtruments, the military dæpartment 


is the proper, and only proper field of action for a monarch. It is 


eſſential 


— . by he delegate of aha nai 5 
provi on, 
TE ought to be at his devotion, . But we want 
to foreign powers, to throw away our money in 

b the 7 pernicious affiftance of foreign powers, to 
er treatigs.! n our name without our knowledge, to inſult weaker 
Kate Jaws: to them on pretence of mediation, or to 
= unge wg into war before we have any ſuſpicion of the cauſe. As 
beds do we want a hang Me abe Lure or St. James 's, to tell us 
what: perſons are beſt deſerving of our confidence in Northum- 
__ Provence. +4 1 e for the a expected 
r go ps power E its — jon, embar- 
8 relieved is increaſed Were the 

pen} is lodged i in the hands of of picked men, men thought — 
to be entruſted with the choice of the members of the adminiſtrative 
bodies, and of the ſovereign legiſlature, or men conſidered as ſtill 
mare ſelect, and {hill better L to confidence; the choice made 
=D ITY 2 — choſen electors, is put, I find, under ſub- 
e power. Where the election is thromn 

loweſt arder of citizens, to thoſe whoſe. contributions 

Fug op woo more . in the year, to thaſe who 


e; but the — ore Ss . ab eee 7 the 
choice thus left without Sontroul —— ignorance is 
leaſt ap bak n is is employed for correcting the: 
c ignorance : where ignorange 1s ee 


eee 4 2 is eee i 2 5 

; courts, are comprized in e inſtitution, el — 

of the High. National court canſtruQed upon principles ioo peeuliar 
to he brought h 85 in to the account. In five of theſe inſtances, the 

N arg ows, the general rule laid down by this article f: 

in e four}. the rule is departed from, and che choice of the - 
Cor . 735 theſe exeptions, the firſt that 
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1 4 | le che ** * Lg? TOE 4: a This 
e augments my — ſi . Where . 5 ; 
| -are-to fit in bodies of five; ten, wry, + Pn ſix and thi 

individual capable of making up for any deficiency that may 
exhibited by the unfitneſs of another, the 7 vided ag Aut 
a bad choice is applied: where the perſon —.— is Fer act Ace, 6 
the remedy is with-held, And to of this judge, as well 
2 courts, e given a” portion” tion of juten exempt 


2 it be ſaid, war hey of. cauſes in which che ju Judge is” 
exempted from controul, is the very loweſt" only in the 'of* 
importance? Cauſes I mean, of not more than fifty livres value? | 
This indeed is what I fear: for, according to m babar ong © 
- cauſes merely pecuniary, theſe are preciſely thoſe which h 
higheſt in the ſcale. But of this under the next title. 
The complication introduced by this ſyſtem of r0) controul, 
' would; of itſelf, form a ſufficient ground for rejecting it, undes 
ſomo very unequivocal advantage could be ſhown to flow from i it. 
Complication infects the genera} mode chalked out by the | 
article. Further complication reſults from the diſcordance between 4 
the inſtances in which the general rule is obſerved, and the in- 
ſtances almoſt equally — «ch in which it is departed from.” 
2 uſeleſs law renders another neeeſſary: for the proviſion,” 7 
though redundant, is defective. Along with the choice of 
candidates, 'a negative is unawares given upon both; and ther 
muſt continue, unleſs more laws are made to take it ps, 
the miniſter diſlike both the elected candidates, 45 withhold the? 
royal option with or without pretence of heſitation, the impediment. 
might laſt till they 'both died, for any thing there is ney 
put an end to it, . _ 
nd en te 8 pn enlive 
power in matters ation, apply not egree 
ſhare in the creation of Judicial ae To ng 
oe power, would be to ſay to the agents of the nation ö 
your maturer judgment will be different on this head from your) 1 
opinion : or I ſuſpe#t that, were the — 8 of tbe Peopi "at whom | ; 
you al? to be known, it would be nd" different from yours.” 10 
exerciſe this elective power, would be to fay, The wiſh. of 8 e 
is, I ſee, is to have Paul to judge tbem; but 15 di Hauen 
wiſhes, chooſe they ſhould have Peter. 
For this, as for every other act of kingly ont the Conte. #2 
I ſuppoſe, mean to have ſome perſon or other reſponſible.” But 
what miniſter would have the courage to tal upon himſelf Ge | 
reſponſibility of ſuch a choice? . Þ 
al fork forbid that for this or for any thing elſe, I ſhould ee 
the committee of —_—— betraying the cauſe of the hoops | 


Tit. I. / Courts of Juſtice, and of Judges in general. 9 
Policy mould forbid, though truth did not, ſo ungenerous an ij 
putation. Their offences againſt popularity are but peccadillos, 
in compariſon of mine. To confeſs the truth, even in this very | 
inſtance, they have gone farther on the popular fide, than perhaps 
without the encouragement'of their example, I ſhould have ven- 
tured to have gone. I have been diſtreſſed for years what to do 
with the appointment of Judges: whether to give it the people; 
or to give it, (or as in England it would be, to continue it) to the 
King. It might be a matter of ſome difficulty to point out any 
ſpecific miſchief which has reſulted in — from this part of the 
King's prerogative as it ſtands at preſent. But on this point, 
neither 1 the paſt uſages, nor the preſent views of the two king 
| doms afford any parallel.— The King of England has always had 
the nomination of almoſt every thing that goes by the name of 3 
Judge. In this line, except in an inſignificant office or two, ſuch” 
as that of Coroner, the people knows not what it is to chooſe. 
They might chooſe for Chief Juſtice an Hottentot, or an Ourang- 
' Outang : and our profound conſtitutionaliſts, who worſhip prece- 
dent as the teſt of excellence, would expect no better choice. To. 
us, a ſyſtem of local judicature, diſtributing juſtice upon the ſpot, 
in all its branches, is new, not only in practice, but in imagination; 
With us, no man has yet been found bold enough to inſinuate, 
that fifty pounds may be too high a price to pay for five ſhillings, 
or four hundred miles too far. to go for it. While the trade of 
juſtice is in a manner confined to Weſtminſter Hall, the King, at 
St. James's has not far to look in order to choqſe. the dealers. 

It is ſurely a bold experiment, this of truſting the people at large 
with the choice of their Judges : the boldeſt perhaps that ever was 
propoſed on the popular ſide. My thoughts were divided betwixt 
the King and the repreſentative Aſſemblies. I could ſcarce think of 

looking fo far down the pyramid, as to the body of the people, 
But now that the Committee has given me courage to look the 
idea in the face, I have little fear of the ſucceſlss My wiſh 
however is to ſee the experiment fairly tried, in its impleſt form; 
and not clogged by a temperament in which I ſee the miſchievous 
effects I have been ſtating, and in which I can deſery no uſe, | 
What I accuſe the Committee of, is the inſtituting | this fund 

of corruption, not for the ſake of the King, not for the fake f 

miniſters, but for the ſake of a word: and I retract immediately, 

if their own candour does not plead guilty to the charge, The 

King is the executive power: juſtice is a thing which requires to 

be executed; being a thing to be'executed, it muſt þe executed by 
him. Something at leaſt he muſt be ſeen to do toward the execus 
tion of it: and this is the way in which his interference will do 


leaſt miſchief, | | | = . 
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Aw Drewbs 
Art. III. No office confer- 


"ring judicial power, ar the exclu- ring judicial power can hence- 
five privilege of, miniſtering by forward, under any pretence, be 
particular ſervices to the exerciſe created to be ſold. (c) 


* of ſuch power, ſhall be created by 
| 47 f authority of the 
ta be ſold. EE 


— 


-% 


ſomething of the va 


- 


King for any purpoſe, much leſs 'in order 


ron 


() te) The addition of the paſſage diſtinguiſhed in my draught 
_ AA ks neceſſary to fulfil the intention of Ns Comm, 
Juailors, Clerks, Bailiffs, Criers, &c. are within the reaſon of the 
law; they are not within the words of the Committee's draught, . 
In condemning the venality of judicial offices, without limi- 
tation, . conſequently by whomſoever fold, on account of whom. 

| ſoever, and on whatſoever terms, the Committee goes beyond the 

mark, and ties the hands of the legiſlature, as far as the hands of a 

legiſlature can be tied. In a paper on the Patriotic Auction, pro- 

ſed under tit. iii. Ira of my draught, as an expedient for ſaving 

705 -expence of fo many Judges? ſalaries, pre- 

ſerving the right of election inviolate, I ſtate what the real miſchicfs 

of venality were upon the old plan, and ſhew that mine ſtands clear 


* 


Committee's Draught. | 
Art. III. No office confer. 


_— 


New Draught. 


-miniſtered gratis. Proviſion ſhall 
. be made for the Miniſters of 
- Juſtice by falaries. All exaction, 
gr acceptance of fees, by perſons 


any way concerned in the adminiſ- 


tration 2 juſtice, is hereby de- 
clared illegal. 
Art. V. All ſta 


Fg 
U 


Art. IV. Juſtice ſhall be ad- 
provided to a ſufficient 
mp- duties or other duties upon law proceedings are 


hereby aboliſhed and all laws made to enſure the collection of ſuch 
Anties, are ſo ſar forth repealed. (4) - 4] | 


Committee's Draught. .. 

Art. IV. Juſtice ſhall be ad- 
miniſtered gratis, and appoint- 
ments for the Judges ſhall be 
mount, 
proportioned. to. the dignity of 
their ſtations, and the import- 
ance of their functions. (d) 
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1 Courts yy Falte, and of Iden! in general. ” 11 
FP 
(4) (d) So much good has ſeldom been propoſed in ſo few 4 


words. I have tak n me to ſubjoin . for the meaſure, 
principally with a view to the country in which it will be ſcorned, 
but not ithout an eye to that in which it will be 
crowned. If it we: Jeſt ble that good laws by gw it is 


1 he diſculfon being thought too 


1 Jong. for a note, forms a 1.5 paper. 


The concluding part of this article, as it ſtands in the Com- | 
mittee's draught, is rather, a refolutzon than a law. It might be as 
well perhaps to omit it in this place, and add it to the ſtring 1 
reſ-lutions with which this title concludes. 

The concluding part of the fourth article in my draught, 


together with the "fifth article, ſeemed neceſſary to give compleat 


effect to the general proviſion, and place the intended extent of it 
beyond the reach of doubt. 8 
i theſe raxes are aboliſhed, a liſt of the laws therewith aboliſhed 
ſhould be ſubjoined, This is a ſort of appendix that ſhould be 
ſubjoined as ſoon as pꝗſſible to evcry decree of the new legiſlation, 
as well in order to obviage doubts, as in order to prune off {g much 
of the dead wood, a. mY reduce the bulk of the 8255 of the la. 


— ho nad 
Ne- 3 : | Committee's Draught, 
Art. VI. The Judges have Art, VI. The judicial power 


no ſhare in legiſlative power. 
Appointed for the expreſs pur- 
poſe of in obedience to 
the Jaws, their. duty is to be 
foremoſt in obedience. Any 


attempt on the part of a Judge 


to fruſtrate or unneceſſarily to 
retard the efficacy of what he un- 


derſtands to haue been the decided meaning of the Legiſlature, ſhall „ 
be 1 Th with forfeiture of his office. 3 


being ſubordinate to the legiſla- 
tive, the courts of juſtice thall 
not uſurp any of the functions 
of the legiſlative body, nor hinder 
nor retard the execution of its 
decrees ſanctioned by the King, 
on bein of forfeiture, (e 


(8): 


FFF 


7 50 (e) In theſe nine articles from the 6th to the 15th. incluſive; | 

| have endeayoured to embrace the ſubje& matter which the Com- 
mittee Tem. to had e their eyes, * cocupied | in A 
| the 


% 


'-"5ghe itt. 6th; 


- 


| 12 [ 


th, and 8th articles of their draught : but to a ſome- 
what greater extent, and with ſome difference as to the means 
made uſe of V f e Uo 
Three objects ſeemed to require attention on this occaſion: The 
ſetting up a bar to uſurpation of legiſlative authority on the part of 
the Courts of Juſtice; 2, the providing a remedy againſt inconve- 
niencies which might ariſe in caſes e by the law from the 
£00 rigid and liberal execution of it: and 3, the ſ-ttling a plan of 
correſpondence, by means of which the legiſlature might put itſelf 


n poſleflion of ſuch means of judging of the conformity of the laws 


* 


their deſign, as the opportunities afforded to the Judges by local 
tuation — particular experience, muſt render them peculiarly 
well qualified to ſuppir. „ "TS 
In the proviſion to be made for the firſt of theſe ohjects, ſome 


attention ſeemed neceſſary, in order to avoid throwing down, by a 


- fide wind, the whole fabric of what is ſometimes called the un- 


written law: — the collection of rules of law deduced upon occaſion 
from the obſervation of the courſe taken by the Courts of Juſtice 
in their deciſions. This baſtard ſort of law cannot, it is true, too 
ſoon be made to give place to the legitimate; but there muſt be 
ſome law in the country in the mean time. A Judge, in as far as 
his deciſion in one caſe ſeryes as a rule in a ſubſequent one, is in 
effect a legiſlator: and a large proportion of what goes by the 
name, and has the effect of law, has, in France as well as England, 


no other origin than this. In refuſing to theſe new Judges all ſhare, 


in legiſlation, it may be neceſſary not to extend the ſtigma of 
reprobation, to the unwritten or judiciary law, the reſult of thoſe 
acts of inditeCt legiſlation, which have been exerciſed by thei 
predeceſſors. | : 5 i PETE 2 

In virtue of decrees already paſſed by the Aſſembly, articles ot 
law, deemed- other than conſtitutional ones, are preſented to the 
King for his conſent, and ſanctioned by him. Articles of law 
deemed conſtitutional, are declared not to require the King's 
ſanction. In th's very Draught of the Committee, are contained 
many v hich I ſuppoſe will be deemed to come under the latter 


. denomiration. A Judge diſregards an article of conſtitutional law, 


not ſanctioned by the 7 Fm it the deſign of this article to leave 
bim at liberty fo to do? certainly not: then, why confine the 
obligation to the decrees ** ſanioned by the Ning? 35 
By the word retard, employed as here, without any modification 
annexed to it, I doubt the Committee will be found to have gone 
beſide the mark in ſome degree, to have put the Courts of Juſtice 
into an embaraſſing ſituation, and to have counteracted their own 
views. The retardation they meant to condemn, was, I ſuppoſe, 
that which would be the conſequence of an addreſs to the people, 
| N gig 1 . wit 
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4 
way 


| iſlued, as unfit, on ſome account or other, for execution, But, 
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or, what might come nearly to the ſame thing, an addreſs to the 


legiſlature, circulated among the people, pointing out a law newly 


to take time to conſider of the true meaning of a law, when the 
execution of it is called for by an action grounded upon it, is alſo 
to retard the execution of it, This is what can hardly, T think, 


| | have been meant to be included under the cenſure ; and yet for. 
| this, according to the letter of the proviſion, a Judge would ſtand 
_Jable ie ferfenane. ff 435 uh 7 hone 2c pp 


— ol 8 — — | * | — ; 1 
New Draught. Committees Draugbt. 


. Art. VII. But rules of law Art. VII. The Courts of 1 
derivable from decrees of Fuages Juſtice ſhall be bound to tran- 


and cuſtoms of Courts in times ſcribe purely and ſimply upon 


© poſt, ſhall fill by in force, ſo ling their regiſters, the laws which 
| as they remain unſuperſeded by ſhall be ſent to them, within 


acts of the Legiſlature. three days after they have re- 


„„ cCeived them, and to publiſh them 
within eight days on pain of forfeiture. (f) e 


OBSERY AT 10-0046. 


: 4f) The declared object of this proviſion 1s to prevent the new 


Courts of Juſtice from exerciſing, as ſome of the old ones did, a 
negative upon the acts of the legiſlature ; the tendency of it, as far 
as it tends to any thing, is to enable them to aſſume this negative. 


Require that ſuch or ſuch a man ſhall do ſo and fo, before an 


- Inſtrument of any kind ſhall begin to have validity, you give that 
man, how inconſiderable ſoever in other reſpects, a virtual nega- 

tive upon the power exerciſed by that inſtrument. Upon the 

requiſition made in the preſent inſtance, the conſtruction that will 


naturally be put is, that till the act required be. performed, the 


validity of a law is not to commence ; for ſuch, it ſeems, has been 


the caſe hitherto in France. 


/ 


and of the HOOD by whom, under the immediate inſpection 
el the Regiſter, the buſineſs er 


A decree will, upon this plan in every one orf ſeveral thouſand 
judicial territories begin to be in force at ſo many different periods, 
according to the length of the inſtrument, and the probity or 


improbity, the diligence or negligence, the good or bad health of 


various ſets of perſons :—of the Judge, of the Regiſter of the Court, 


b is to be done, 
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Take a written copy of a printed paper ? Why? Of what uſe can 


it be when done? And this in every one of ſo many thouſand | 


courts | To what purpoſe this enormity of expence ? Wherein has 
the art of printing offended, that juſtice is to diſdain to avail herſelf 
—U— . (( ĩ TT ä 

At what period too is the obligation to obedience to commence ? 
At that of the publication I ſuppoſe. From what period then is the 


week-to be reckoned ai: the end of which the publication is to take | | 


place?— that of the receipt of the original, or that of the completion 


. of the copy? From the latter it ſhould be, if the copying were of 


any uſe. What if a ſingle decree amount to a large volume, as 
may be the caſe with the promiſed pena] code, and the promiſed code 
of procedure? Will the judges with all their power find a man who 


ſhall copy it into' the regiſter book in eight days ? 


Oh, but in France a law is no law until it" is regiſtered © nor 


any Where but where it is regiſtered: and to regiſter a law is to 


copy it into a regiſter book. And ſo becauſe laws made by a deſpot 


were to be put out to copy, that parliaments might have time to 
ſee whether there was nothing to find fault with, no -Joop-hole at 
which they might ſteal in their negative in legiſlation, laws are ſtill 


liaments. | , 
There was a time when this copying buſineſs was of real uſe. — 


to be put out to copy, now that there are no deſpots, and no par- 


— 


Why? becauſe there was a time when printing was unknown. It 


is the delight of lawyers to go on plodding in paths which reaſon has 
never viſited, or having viſited has deſerted. But is it for the 


legiſlature to catch this propenſity, and convert it into obligation? 


Oh, but printed gEpies of laws may be forged——they have 


. been forged. Standard inſtruments therefore are neceſſary to detect 


the forgery. I rue: but what written copy can be fo good a ſtandard 


As the printed original? The true ſtandard at each court of juſtice 
is the printed paper which the Judge of the court receives from the 


proper officer at Paris. Let each ſheet of that copy, or to guard 


_ againſt interpolated leaves, each leaf be numbered and figned by: 
him, cote et paraphe, in teſtimony of its authenticity. This will 
be the work of a few minutes; and by this work of a few minutes, 
the purpoſes will be better anſwered than by the propoſed work of 


One would think from this article that a ſort of tacit perſuaſion 1 


: had got poſſeſſion of men's minds, that laws after they had paſſed 
the hands of the legiſfator, could not begin to take effect elk after 


ſomewhat or other had been done for that purpeſe by other people. 
'The King, that he may have ſomething to do in the buſineſs, is, 
beſides his previous conſent. or acceptance to the law while in 
manuſcript, to take charge of the printed copies for the purpoſe of 
as | ͤö;ͥ' row, _ diſperſing 


SS. 8 P 
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diſperſing them: as if a Clerk to the Aſſembly could not as well 
ut a packet into the poſt, as a Clerk in an office under the King. 
The Courts of Juſtice, that they may have ſomething to do in the 
buſineſs, are to ſet Clerks to work upon the uſeleſs operation «f 
copying a printed paper. e, en pO 
3 vi he ſeparation of the inſtrument containing the King's ſanction 
from that containing the decree of Aſſembly to which it applies, is 
attended with two bad effects. It gives miniſters an indirect and 
inſidious negative in addition to the one avowedly belonging to the 
| King: and it loads the text of the law with the rubbiſh of letters 
patent. | 5 VV 
| "Were the decree-to run in the joint names of the King and the 
Aſſembly, as in the Britiſh ſtatutes, and were the King's ſanction 
given by his ſeal and ſignature applied to the original inſtrument of 
the decree,. that inſtrument never quitting the cuſtody of the 
Aſſembly, and the buſineſs of circulation committed to the Aﬀembly's 
Printer, or. ſome other perſon: under their immediate authority, a 
deal of chicane, and negligence, and anxiety, and time, and money, 
and paper might be ſaved. . | VV 
It is highly neceſſary that at all times, and in particular imme- 
diately after the paſſing of a new law, means ſhould be uſed for 
impreſſing the contents upon the minds of thoſe whoſe conduct is 
to be governed by it: and the anxiety teſtified by the Committee 
on this head is highly laudable. But what meaſure ſo ſimple; or 
ſo effectual, as to ſend by the poſt a copy to the Eceleſiaſtical 
Miniſter of every pariſh, under a general order to read it to the 
congregation the next ehurch-day, or the two next church-days, ' 
au prone, immediately after divine ſervice? rh 
; England the buſineſs of promulgation is a very ſimple affair. 
In the body of every Act of Parliament a day is ſpecified in which 
it ſhall be conſidered as being in force. Nothing is done to cireus 
late it. by King, or Judges, or any body elſe : but à copy is 
given to the King's Printing-Office, where it is printed in an 
_ obſolete obſcure type, and inconvenient folio form, and ſold; as 
may be expected under a monopoly, at a dear price; and there it 
lies for the uſe of any one that has money to ſpare to buy it, and 
thinks it worth his while to do ſo. Every man is then ſuppoſed to 
know, and to underſtand the law: Juries excepted, who when chey 
have taken upon them to pronounce a man guz/ty of having violated 
the law, are held not to have decided upon the law, it being im 
poſſible they ſhould underſtand it. 
| EE 1 Rk HOT 
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Art. VIII. No Judge has any 
power to make general regula- 
tions; not even relative to the 
mode of - procedure in _ own 
court. (6) 


je before a Judge, in reſpett 0 


e Graalba, 
New Draight... tk $22 


But duni any caſe 


| Chap, I ; 


" A 5 8 


A. VIII. The Courts of Juſ- 
tice have no power to make re- 


gulations; they ſhall addreſs 
their repreſentations to the le- 
me body as often as they 

all deem it neceſſary either to 
interpret the doubtful fignification 


which it appears to him that the of a law, or to enact. a new one, 
—— had the ſame been in 1 
their contemplation, would have , 
made a proviſion different from that | which the letter 9 . lato 
imports, he is hereby authoriſed, and even required, ſo to deal therein 


41 it appears to him that the Legiſlature would have willed him to do, 
had ſuch caſe been in their contemplation : taking ſuch meaſures uith- 
all, whether by exacting 1 5 or ſequeſtration of goods or per- 
I ſons, or otherwiſe, as ſhall be neceſſary to prevent the happening of 
any irremediable miſchief in either event, whether. the ee, b 
abige by * _ or 3 it. * 15 4 , 
Et Art. The enſive er her en exts s even to ſuc 
| laws and other 2 0 2 as hall ba ave iſſued from the As. 
tional Aſſembly, or from any ſubordinate authority, at any period 
poſterior to that of the convocation 0 FA the preſent National A . | 
and it may be exerciſed with flill leſs reſerve with regard to ſuch 
yer un and rules of law, as, though not expreſly ehe may 
| unconformuble to the principles manifeſted by the National 
| u a eſpecially to thoſe contained in the Declaration of 
gots. 


Art. XI. Provided always that the Fudge, as fron as poſſ ble 
er the caſe calling for the exerciſe of ſuch ſu arp power has pre- 
ar. 9 elf to his notice, ſhall make report : ercof to the National 


PLY —_— XI. Copies of ſuch report ſhall alfs be ent to the ſeveral 
Courts of Juſtice ig which his Court is ſubordinate : ſo that the diſ- 
patching of the _— p rt be not delayed on account of the diſ- 


r uch copies. 
l In ſuch 5 ſhall be contained. 


1. _ flatement 7 the matter of fact eee has happened to call To 
execution of the law. 
2. 4. ene with proper referencs of the paſage of law in 
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VV 
3 were of Tetter A ; law to. be 
4. A flatemgnt of the courſe. proviſional, 5 1 him 
of ſh 2 10 in purſuance of the 5 —_ him 55 522 1 : 
5. To ſuch report he is at liberty, Ag hereby invited, to ſubjain 
a note of ſuch alteration in the text of the laiu, as appears to him mo 
proper for has 7 ainft the mi if i in queſtion. for the 19051 


—_— uch — conſift in defalcation, add itutiqr 


e, e Jolges in geneval. | * 
L vein ” 


the ds in which the fog ue er 
ng out the very words iu ubich the paſſage in guet ion, aſter 
W ms gefted, ought to tand. 

Art., Ta The true and only proper oel. 20 inquiry in 1 
exerciſe of, this eue pawer, as far as it regards laws poſttrior 
to the conuocatian of the | preſent 2 fembly, . is,” nat; what 
ought to have been the intention . of the Legiſlature in, the caſe in 
qneftion, bus only what would haue been ſo, had flames preſent : 
. ta their vis 

Art, XV XV. 47 bes and; other. ge q of juſtice iy alſaherddy. 
invited 10 male x 7 at any time, of any incanuenience which an. 
pears to them likely to enſue fromiths literal execution.of any article g 
_ laws „ no caſe. calling : for ſuch 2. ſhall have 3 

44% to propoſe queſtions rg ag "any ge 
e ker pers he mb! 
| > foich i o#t 23,09 3 "269305 wad 's ub Ee 
0 'B 5 B R * 4 ＋ 1 0 0 8. 5 2 
* L eee, 955 22 28 3 
. 9 (8): The — ane im the benen este 
paſſed upon regulations made by Judges, e no exception in 
favour of regulations relative to the mode of procedure, made by 
thoſe magiſtrates, each in his own court: and it ſeams to "have 
done very right. Were this permitted, the modes af practice in 
the different courts would gradually diverge ;- divetſitie; would 
gain ground in each, and complication in the whole, Judges 
from caprice, or regard to their on caſe, might.'clag the ſyſtem, 
. and unbending reſtristions and 
igationss. | 
= England, Courts of Juſtice, at leaſt the more conſiderable. - 
ones, have always holden this power within their competence; 
though of late they have exerciſed it but ſparing 2 The public, 
as things are jr ya in England, four 5 ve great Courts - 
exerciſing joint and imm ever the whole. country, 
— ld 3 for aer ge — 
* 


Ft 3 hay hoon. © ſettled ſame 1 or 1 
faber linate. officers and the N. x z 12 
by om nor bow, nor for 28 reaſon, It is according, k 
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- give a ſeparate interpretation of 1 


Jaw: relative to the ſame ſubje& matter, with or without 
_ of pretending to attribute to the former a ſenſe which a man is 


_ the original and natural ſenſe, every ſubject not only. 
io interpret 


was 


Judi r Mie 0 o A 


uage'df lawyers, like ever y thing elſe that has been done 
wo lawyers, 6e the perfection of Nea that is, different in alt 
ai erent courts, Fepuſzhant in every one of them to che ends of 


Le ** 


ccept the fuitors. 5 
y ef the Committee's "articks; white" it "ITO of 


5 ice, but extremely convenient, and not a little beneficial to all 
1 concerned, exce | 


The phraſeolog 


the power of interp rotation, ſeems. not to be altogether fo clear as 
one would wiſh to find it.” * 


Interpreting Ihe law, is what in a certain fenſe a Mage as well 
as every body elſe, muſt always do, as often as the authority of it 
is appealed to, and à man is called upon to act accordingly : 
Interpreting the doubtful fignification.of the law, is what he cannot 80 
but where the ſigni . of it is * 80 long as the ſignifi- 


Cation of a law appears doubtful to a man, he can neither interpret 
it himſelf, nor avoid thinking it neceſſary that ſomebody elſe ſhould, 


In this caſe, if it wears the fame appearance in the eyes of the 
flature for the time being, the beſt thing they can do is, not te 
* law, but to revoke” it, and 
promulgate'a new one, which ſhall ftand clear of the difficulty.” 
s the law cannot compreſs what it has to ſay into too ſmall a 
compaſs, ſubſtitution and even defalcation, wheteſoever it win 
equally well exprefs the meaning, is much better tap addition. 
Interpretation, when ſpoken of in regard to any ſpecies of com- 


: poſition but a law, means attributing to it the ſenſe of which a man 


really conceives it to be 'exprefſive; Interpretation in France it 


Neems, as well as in other countries where the law language on 


this head'i is taken from the old Roman law, means another 
deceie; 
conſcious does not belong to it. In the former ſenſe, that is, in 


has a A 
the law, but is forced to do fo, in as far as he is bound 


his conduct by it: In the wobniea] ſenſe, if the right of 
law belongs to any man, that man is a FL 


of Equal authority with him who made it. e 


to 


8 - 4 5 ESD * 


n_exaniple,” quot ned by Puſſendorf and other el rk ou ig 
eſtabliſhed in ſome Italian ftate, will ſerve to make this 


5 ety © "clear, #3 at the ſame . we * 


ſuch a ſuſpenſive W 
c 50 -* Whaſerver | 


\ 


; * 
x 
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| Wen draws bed [ame Lone he tp 8 


f 24 yp 


on this lar: 
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the ftreet, draws blood from him, by giving _ a Tha 

Honig does not prove a mortal one. 
The Judge poſleſſes a ſuſpenſive power given. 

. — in my Draught: What courſes 

take in the above three caſes? 


in the 


ſtaying judgment till after the deciſion given by the legiſlature. in 


1 in — 1 las 


3. A aur, his 2 and —— IF vim in 


arſe es Sn i hee - 
vin . In the caſe of the Surgeon he eee 7 


wer to the report; and in the mean time taking ſuch ſecurity, 


as appears to him ſufficient for the defendant's forth. coming, in 


order abide the event of ſuch deciſion. 3 
2. In the caſe-of the ſtrangler he ought to proceed i in the fame | 
Manner: but in this caſe, the ſecurity required . naturally oe 
ſtronger than in the other. 
3 . In: the caſe of the ſtabber he ought to proceed to pct 
execution. He might indeed think it _ oper that a bare attem 
to kill, or perhaps merely to wound, with a ſpecial care not to 


ould receive as heavy a puniſhment as actual murder. But this - - 


caſe is one which the legiſlature, it is plain, muſt have 12 in 
contemplation, and they have decided otherwiſe. The two oper 
- caſes it ſeems: equally plain they had not „ tion. 

caſes then to exerciſe the ſuſpenſiye power, would be only to * 
out, and miniſter to the intention of the eee * the 3 2 
le, it whuls: be to cenſure and controul Cond k 


Porno the fine three. caſes, and let the article. as it — 
the Committee's draught be the law. What is the conſequence 

Let Juſtice go on in its ordinary train, the, benevolent — . 
be put to death, and the murderous Aſſaſſin acquitted, before any 
anſwer arrives from the legiſlature. A conſeientious and courageous  - 
Judge might perhaps take upon him to exerciſe a ſuſpenſive, power - 

two ſuch caſes, * not given him by the law. Perhaps ſo: 

but all Judges may not be co 

Judges courageous: and whatever good q or this or that. N 
may chance to . n n ee for e defeftivencly. of a 
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% lee Epablitnent. > Chap T. 
law. eee TY it ought open! 
to allow. Connivance pre- ſuppoſes and eſtabliſhes arbitary _—_ 
; No body of laws ever yet made its appearance any where, which 
'  - bes not afford ample field for ſuch a fuſpenſive power. At the 
cCeommencement of a new order of things; ſuch as that which is 
eftabliſhing in France, the calls for ſuch a power muſt» be par- 
ticularly abundant. The new laws, being made piece mral, muſt 
fave > multitude of caſes unforeſeen and -unptovided for: and till 
the new ſyſtem is compleated, the ambi ous ſtate of the old 
fo bat go prawns 
FITS Soy add - 


A ſuſ * wer thus Ge be prodfuſtieguer 
fome abule,—te Da Te 7 
unwerfal. Diftre6 to individuals, and that to an amount not to be 
zonceived : open diſobedience on the part of the Judges to the 
; 1egiffatute ; 8 foreſeen and. wiltally alowet 
alternative. - Shall diſobedience be foreſeen and willfully. allowed 


_— = —_ 
8 - * . l 
— — * — 
— Eno EY — — * 
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_- > Thus to alloy it/is to invite it. 6 | 

- - ». *©* Reports of this fort pouring in upon the legiſlature from all the 

Courts will take up a 5 od ng of its time. Pr : but the 
inconvenience eannot be avoided but at the expence 2 worſe: 


nor is the door which the Committee's article opens to it 4 hair's 
- breadth leſs wide. Both laws expoſe the feelings of the legiſlature 
to be wounded by tales of diſtreſs. The difference is this: the one 
ere the miſchief, - and then tells of it; the other tells of ĩt 
Wichout rem. Si 
O, but fe ths-Committee, the. ropreſernations ſpeak of A 
ire le theſe — mean to allow. When we 8 | 
we think f ft old Pariaments. When was it che Parliament 
uſed do make cheir repreſentations, if they choſe to make any: 
When? Why pefore * eg 3 3 — they had 
regiſtered i ha e it; it Was then r do 
think they pn; Hh und fault with their own law? No, — 
our repreſentations have nothing to do with yours. — Have not they 
17 3 9 much: the worſe. Ohbſerve the taſk you have given 
0 you What the legiſlator es to —. ; 
af — im! _ he "_ to 28 . — 
| nobody but chem, are to keep to es. heyiart 6 
| n they fancy, - and of nothing — 
to report rom nin dien, nnd: ye n evidence. ; 
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poſt, ellen. | 
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050 All 


> 


for this and all other branches 
© ence; Te the draught of a Code « 
do form a ſequel to 80 ates Fn, 


| ia A tan for giving to the conveyance Ta 


—_ of Courts — in kerl. —— 5 


08) All human Ha will: Shiva defects: e eee gue | 
ticularly: defects to be remedied muſt be pointed out 2 
and who fo proper to point them out as the perſons * | 
duty in the ſtudy, of them, and by practice i in the obſervation of 
* them into notice? No legiſlator can as ſuck 
voſſeſs opportunities of this nature _ to uw which muſt profent 
ves to every Judge. 

In England no invitation of) this fort was er given to the 
| Thoſe magiſtrates, however, have had the right 
pr making. repreſentations: of this ſort, ſince "_— the name of- 
- petitions, it is no more than that what all ſubjects in general have 
No nation hitherto whoſe laws have ſuch large features 


| of encellenee in them, as'thoſe of Eng land: yet none pe rhaps whoſe 


laws are more abundant in rating and very. jos defects. No 
Judge can woll fit on the bench for a day together, without being 


witneſs to numerous exemplifications of them. In one of the ” 


Houſes of Legiſlature all the Judges have always had ſeats, and at 
all times ſome of them have had votes. Yet. whoever heard of a 
repreſentation of this ſort ſpontaneouſly given by a Judge to the 
wy mr and how many inſtances do the annals of Parliament 

ord of bills brought in by Law-Lords for the amendment of the 
law? Is a bill of this ſort attempted to be ſtole in by an unlearned- 
hand? learned eyes are not wanting for ſpying out the defects 
not of the law, but of the bill which ſeeks to remedy it: and oor 
| is the reward which public ſpirit gets for its temerity. 
Of the very few Judges who in our time have betrayed: any 

2 of a ſuſpicion" that the law could be in any reſpect dettes 

it is, or of a wiſh: to ſee it ſo, the moſt eminent have gone to 
work, as if their object were to render reformation odious. Refor- 
mation of the law, by the commiſſioned legiflator, is indeed, what 
— an heroic work; b the Judge it is uſurys- 
tiſm and confuſion. + 2 
Preril ns to the effect abore-inemiened ald be inſufficient to 


the end, without ſome others, of which, as not belonging properly | | 


to the preſent title, I ſhall ne 8 32 here with giving a general 
: intimation. * 
Proviſions for dis bees Uh improvement of the laws by 
the help:of lights, ſuggeſted by perſons other than Judges 5 in a 
word, by the citizens at large. 
183. General liberty to any (abjedt. te make communications of 
the fame ſort, which the — to'make. ED 
2. Special liberty to perſons wiſhing to engage in a contraft of any 

kind, whether of the nature of a pact or of a conveyance, of the 
5 or invalidity of which no declaration ſufficiently 3 is 

ö Siven y the wink to * — to the ie relative " vc | 
* n * 


Py q 


„ e 5 nog ah — the 5 

= of the ſeveral ranks of Judges, who, if they thought proper, might 

| adopt them by their ſignature, and might even on certain conditions: 

be — and required to give a deciſion, which ſhould be 

binding at the end af a certain time, if not nee by the legiſ- 
la > THO! 

"EE England, wills and conveyances are made, reements. entered 
into on which the fortune and condition in hte: of. families are 
| built, and afterwards, at ten, or twenty, or thirty years end, comes 

an expoſt-fatto deciſion, which overthrows every thing, and reduces 
8 them to beggary. Courts of Juſtice can take no cognizance of a 
. queſtion that does not come before them in the courle of a cauſe, 

and if an amicable cauſe. were inſtituted for the fake of getting a 
| deciſion on a queſtion, before the event that called for it had taken 
ace, it would be a crime puniſhable -by law. Multitudes are thus 
doomed to inevitable ruin, for the crime of not knowing a Judges 
| opinion, ſome, ten or twenty years before the queſtion had ever 
entered into his head. This confuſion and injuſtice is of the very 
e ſſence of what in England is called common law: that many-headed 
monſter} which, not capable of thinking of any thing till after it 
has happened, nor then rationally, pretends to have pre-determined 
every thing. Nebuchadnezaar put men to death for not finding a 
meaning for his dreams: but the dreams were at leaſt dreamt firſt, 
and duly notified. Engliſh Judges put men to death very coolly 
for not 3 been able to interpret their n, and that before 

ae were ſo much as dreamt. | 

11 be reſcripts produced by the b put by Son Citizen 
to Roman Emperors, gave nothing but a load of rubbiſh to the law. 
Fabricated in the dark i pra unknown ſcribe of a deſpotic ſove- 
reign, they remain in the rude ſtate in which they were emitted, 
without being melted down. into the text of any general law. How 
ſhould they have been? No ſuch law. was in exiſtence. Such. will 
not be the fruit of queſtions put by the n Citizens bo _—_ rance to 
Thor: ealightened er t e | b 95 


12 


Go 


85 committee to receive communications wr this forty" nk; 

publiſh ſuch as they think worth —— and to propoſe to the 
_ Aſſembly any ſuch alterations as they think proper to be-made-in 
: | 1 the text of the laws, in conſequence. Right given to the author of 


of an appendix to the ee llection, er. e 8 the 
expence. 


Other provifens relative to the elucidation, improvement: and 


preſervation: of the text of the 7 8 too a from theſubject | 
1 eee hene. ee al SET N . 


* 1 
„ of 


My 


New 


any rejected communication to have it printed and ſubjoined in form 
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. 

Art. XVI. Tne ſubordinate we IX. As the judicial power. 
repreſentative Aſſemblies, in - = is s diſtin, and ought to be kept 
exerciſe of the powers of admi- ſeparate from the power of ad- 
niſtration, and ſubordinate 4270 | miniſtration, the Courts of juſ- 
== lodged in their hands by tiee have no power to take any 


the ſupreme Legiſlature, are „een of part in matters of admi- 


1 ?] accountable to the Ju- we. nor to give an forref 
icial Power. The Members diſturbance to the operations of 
of them cannot therefore be pu- the adminiſtrative bodies, nor 
2 or Cited to appear before ſummon before them the mem- 
act done by them in bers thereof for matters done in 
Ge Members. Obe. the exerciſe of their: functions, 

Co ena any: 7 2. ne, eee , N erer GA ten 
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orced by the Cuurts ' of j 78 Mice in lite manner as to an act tht 

National Aſſembly itſelf. Hut for that — it is neceſſary that the 
_ Gowrts' of * aftice Id take cogni c ognizance, hg . 8771 
| wueftion, whether in ſuch inflancs the' dinat 


's 07 
ot Tg ſelf within its "proper Ty __ 444 ae | 
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ah (6) In ſpeaking of the” ſibordinate CR I bates, 
258 ſerve, ſeems to be taken, to ſpeak of their functions 2 5 
to 


the head of adminiſtration, without any ſhare in legs 
tion. If adminiſtration i is underſtood ta include ſubordinate 2 72 


tien, the term may pals: if not, the language here held held relative to 
the functions of theſe bodies, is contradicted by the functions them 


ſelves. See deeret concernant les 5 Under c 
8 they are to poſſeſs powers of taxation, and the munj+ 


governments in towns are to have power of eſtabliſhing R | 


ons of police, which as ſuch muſt frequently be binding upon 
fon Citi tizens. If this be A gn it will be. Gee to 


legiſlation exerciſed by the National Aſſembly is, that the one is 
ſl the other 7 and this ſurely is ſufficient, The 
acts of the one, if valid, and while valid, are as much Jaws as thoſe 
of the oe: i the o nly difference is, that the laws of thoſe ſubor- 
dinate bodies are liable to be ſtopped in their formation, or over- 


* When formed, * the acts of the National Aſſembiy: : while 
the 
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ſay what is. All th by can be faid to diſtinguiſh it from the e 
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the aQts of the National Aſſembly can be noted 2 by the King, 
and can be overthrown b e's without tha concurrence of the 
National Aſſembly itſelf. rien merely by being ſubordinate, 
ceaſes to be legiſlation, judieature by being ſubordinate, ſhould 
ceaſe'to be judieature. It is a ſad error thus to confound legiſlation 
with n the nature of the function, with the dependence or 
independence of him who exerciſes it. Names are certainly of 
- little” importance, ſo long as men are agreed about the Wing 
Ggnified by them: but the danger is here, left, when theſe repre 
ſentati ve bodies exerciſe, as they muſt do on pain of inutility, Fre 
act of legiſlation, ſome body ould'ftart up and ſay No, this i. 
1 have eee to ao; "oor way omen gr man ee 
is. your's but adminiſtration ; 
I have: frmb (abt: -ubont -the propriety of this 
feet, and whether che memory of paſt grievances may 
have carried the Committee rather beyond the mark. A 
3 Aſſembly may ſuy to the Court of Judicature fitting in 
* ee af 1 adj our acts void, you diſlarb us in aur 
is what — Court cannot well avoid, if it 
— a ncaurwden given by the ſover 
. and it is difficult to fay what the harm of lg." 
or, if there were any, what could be the remedy. 
n England, the meaneſt court that fits would take upon a ie 
to 1 *. = law (by-law the word here 1s) of a a corpork 
Bench Me oe id or no: and the Court of Kin 
Bench, a 3. iſſues orders ( aan 87 
hearing of parties, to the local legiſlatures to exerciſe their functi ns 
and even puniſhes the Seen th caſe of their going es 
and no inconvenience ever Hoppers from this power. Court 
of King's Bench, it is true, is not a French | 
neither will theſe new-created Courts of Juſtice be 50. R | Refuſe 
them legiſlation in as poſitive terms as -# pleaſe : but if you refufe 
them judicature in an ny caſe,” you muſt lodge it ſomewhere elſe: 
and where can it be lodged with leſs danger and inconvenience ? 
Whatever judicial power you take away from the ordinary co 
you muſt inſtitute an extraordinary court, a tribunal of exception 
to giye it to: and every ſeparate court ſet up to exerciſe a fra 
of power, that can as well be exerciſed without it, inrouce 
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Ti * "5 Of Courts ＋ Juilice, an of Judges in general, 1 
Ae Draught. * 7 _Caonmittce's Draught. : 


An, NYU Fw. 1 Art, X. The Judges, füch 
| elected as in manner hereafter er- of them as having been lawfully. | 
dained, ſhall e 75 their offices elected, ſhall have been inſti- 
for life, wnleſs divgſted thereof in iz tuted in virtue of a commiſſion 

1 5 8 bereinafter e ftrom the King, ſhall be irre- 

moveable ;; nor can they be de- 
prived of their Places | but | in caſe of e 2 Lge Judg7 
ment thereof. 009 e r EE oa 
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ge (i) My reaſons for propoſing amotion in certai es 85 
without orfeiture of ſalary, or of rereligibility, being connected 
with various proviſion of detail, will W more e 
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FP: Ne N ES er 's "Neale." 
Art. XVIII. 72 udicial pro- - Art. XI Fudgments, in abt 
ceedings, from the firſt flep to the cauſe and in what form ſoever. 
laft incluſive, ſhall, in all caſes, but given, either upon argument, 
the ſecret ones hereinafter ſpecified, |. or upon the report and opinion 

be carried on with the utmoſt of a Judge-Reporter, ſhall be 
degree of publicity poſſible. (11). given publickly: the examina- 


tions taken in the courle of the 
procedure ſhall alſo be publickly taken in criminal cauſes. In all 
caſes the parties, or their defenders, ſhall have a right to be heard; 
and to make A obſervations __ the nn wk the.  Judge- | 


ON (8). „ > 


* 


„f rien | q 
BAL a i 

(11) (&) Publicity i is the very foul of juſtice. "It is the keeneſt i= 
Gol to exertion, and the ſureſt of all guards againſt improbity. It 
keeps the Judge himſelf while trying, under trial. Under the 
auſpices of pu cler, the cauſe i in the court of law, and the appeal | #1 
to the court of public opinion are going. on at the ſame time. So. 9 
Jang by-ſtanders as an unrighteous judge, or rather a Judge who = 

d otherwiſe be unrighteous, beholds attending in his court, ſo | 1 
many witneſſes he ſees of his unrighteouſneſs, ſo many condemning '  —- BB 
J 8 ſo many TN Executioners, and ſo many induſtrious m 
FB D | preclaimers | 3 N 
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which his judgment is appealed om, is fecured againſt any want 
; of evidence of his guilt. It is through publicity alone that juſtice 
\\ becomes the mother of ſecurity. By publicity, the temple of 
Jjiuſtice is converted into a ſchool of the firſt order, where the moſt. 
important branches of morality are enforced, by the moſt impreſ- 
five means :—into a theatre where the ſports of the imagination 
gave place to the more intereſting exhibitions of real life. 
Nor is publicity leſs auſpicious to the veracity of the witneſs, 
than to the probity of the Judge. Environed as he ſees. himſelf by 
a thouſand eyes, contradiction, ſhould he hazard a falſe tale, will 
' ſeem ready to riſe up in oppoſition to it from a thouſand mouths. 
Many a known face, and very unknown countenance preſents to. 
Yep a poſſible ſource of detection, from whence the truth he is 
rugglhng to ſuppreſs, may through ſome unſuſpected connection 
burſt %% —%«W(ö.rꝛ 
Without publicity all other checks are fruitleſs; in compariſon 
of publicity all other checks are of ſmall account. It is to publicity 
more than to every thing elſe put together, that the Engliſh ſyſtem 
of procedure owes its being the leaſt bad ſyſtem as yet extant, 
| | infſcad of being the worſt. It is for want of this eſſential principle 
more than any thing elſe, that the well-meant labours of Frederick 
and Catherine in the field of juſtice, have fallen ſo far ſhort of the 
mark at which they aimed. Diviſion and ſubordination of judicial 
powers are no otherwiſe a guard to probity than in as far as the 
chance of diſagreement and altercation preſents a faint chance of 
occaſional publicity. - Appeals. without -publicity ſerve only to 
lengthen the dull and uſeleſs courſe of deſpotiſm, procraſtination, 
precipitation, caprice and negligence, * 
If publicity is neceſſary in any one cauſe, fo is it in every other. 
For what is that eauſe in which judges and witneſſes are not liable 
to prevaricate? Give a judge any fort cf power, penal or civil, 
which he is to be allowed to exerciſe without its being poſſible to 
know on what grounds, he may exerciſe it on whatever grounds he 
pleaſes, or without any grounds at all. It was upon theſe terms that 
the tribunal, erected by I forget what German emperor, under the 
name of the Vebmie Council, exerciſed the power of life and death: 
the Judges of that council became as formidable as the triumvirs 
aàt the time of their proſcritions. The Inquiſition poſſeſs it at preſent 
upon terms not very diſſimilar in Spain and Portugal. The loweſt 
Ke eld penal or geen can give a judge, is that over men's 
fortunes ; the power of levying money on an individual, whether on ' 
the ſcore of puniſhment, or in ſatisfacti 
part of another individual. Give a 


j | proclaimers of his ſentence. oy publicity the court' of law, to 
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it on of a claim of right on the 
e this power without con- 
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5 Fit. 1. Of Courts ef Ju | 


may make him abſolute. maſter of men's properties, and by that. 
means at the long run of their very lives: lower the ſum, all the 
ſecurity you gain is the putting him o the trouble of ſo many more 
decrees before he can effect his purpoſſGmſe. 
But, eſſential as it is that nothing ſhould ever pals in juſtice which 
| it ſhould be in the power of the 7 udge or of any one ultimately to 
_ conceal, it is not by any means ſo that every incident ſhould be 
made known at the very inſtant of its taking place. If then in any | 6: 
caſe things ſhould be ſo circumſtanced, that the unreſtrained publi- RE 
cation of one truth might give facilities for the ſuppreſhon pp 
another, a temporary veil might be thrown over that part of the 
proceedings without any infraction of the general principle. On 
this conſideration is grounded one diviſion of the claſs of ſecret 
| caſes as laid down in Tit..13 : preliminary examinations in Cri» 


| minal cauſes and others, in which there appears ground for ſuſpect- 
ing a plan of concerted falſehood. mmm E | 


. 


Neceſſary again as it is that nothing ſhould ever paſs in juſtice 
which it ſhouid not be in the power of every ohe who had an 
intereſt in bringing it to light, to bring to light if he thought 
proper, it is not ſo that any thing ſhould be brought to light the 

diſcloſure of which would be prejudicial to ſome and beneficial to 
nobody. It is on this conſideration that I ground the three other 
_ diviſions of the claſs of ſecret caſes, cauſes to be kept ſecret for the 

ſake of the peace and honour of families, cauſes: to be kept ſecret far 
the ſake of decency, and incidental enquiries to be kept.ſecret out 
of tenderneſs to pecuniary reputation. ey. KK av: 


or 


A word now as to the Committee's draught. 4, 4. 4 


And is it then only in criminal matters that the proceedings 
2 2 1 I * : 1 7 : 
previous to judgment are to be public according to their plan? And 
is it only the ceremony of pronouncing judgment that is to be 
public in ſuch caſes as are termed civi/? But on what poſſible 
ground admit publicity in the one cafe, and reject it in the other? 
Do the terms civil and criminal indicate any fixed line of ſeparation 
between the claſſes they are meant to diſtinguiſh ? Do they indicate 
ſo much as the comparative importance of the caſes thus claſſed ? 
May not four or five livres be the ſtake in a criminal cauſe, while 
four or five millions, or liberty, is at ſtake upon a civil one? 
As to the appendage about the right of being heard (a proviſion 
very diſtant in its impert from that contained in the main atticle) 
I know not very well what to make of it. Take it according to 
the letter, it ſeems to put a negative upon all proviſionary orders. 
obtained ex parte in the . of a cauſe, as well, as upon provi- 
ſionary ſentences of condem̃nation againſt abſcending criminals. 
Theſe uſages however have nothing repugnant. in them to yo 
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ſee this, without the liberty of 


Art. XIX. Every ſubject has Art. XII. Every ſubjectſhall 
e right to plead his own cauſe, have a right to plead his own 
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neral night ef not being condemned unheard, a right ſutely of 
pportance enough to demand an article to itfelf. In the Con- 
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cluding part of the ſentence the privilege of the fuitor ſeems to loſe 


more by the implication than it gains by the expreſs terms. 


. Tbe opinion of the Junge: Rrporter is here ſpoken of in the 


ſingular number as one diſcourſe, embracing, as it ſhould ſeem, the 
whole body of the evidence that has been collected by him. If the 
obſervations here allowed to be made by the parties are to wait till 


the cauſe has 17 this length, that is till the examination is cloſed 


and the wirneſſes are gone home, complaint is ftifled, I cannot 
imagine why, till the remedy is out of reach. A witneſs, ſuppoſe, 


is rejected, or liberty refuſed of putting a queſtion to him which is 
thought neceflary.—Are the _ or their counſel to fit by and 
ing heard againſt it: 


* - 
o 
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bo 


in every ſtage, and before m—_ cauſe, as well viva voce] upon 


Court, as well by word of mou 

as 3 and 75 > bo oh - 4 1 5 ne; 
Dit elf, as by the mouth or of any perſon of is choice, not 3 f 
N bows debarred by law. _ n f | mg. 


a hearing, as in writing. [1] 


Art. XX. All monopoly of the right of ſelling advice or ſervice in 


matters of law (ſaving provincially the profeſſion of a natary ) 1s abo- 


liſhed. © Any advocate may pracliſe in the capacity of an attorney: 


” 
— 


any attorney, in the capacity of an advocate; and any man, not ſpe- 


, crally debarred; in the capacity of either. (13) 


: (22) (1) The right of pleading one's own cauſe by as 
mouth or one's own hand, the Committee have eſtabliſhed : the 
. 80 of pleading one's cauſe by the mouth or the hand of a friend 
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* 
o 


J 


one's own free choice, they have not eſtabliſhed.—If they have 


Jane right in what they have granted, as J contend they have, 


"- 


£ 
— 


- - _ they have done wrong in what they have refuſed. © Both rights 
tand upon the fame baſis : but if the violation of either of them be 


a grievance, it is that of the latter that is the more cruel grievance. 
: Th ht of pleading one's own cauſe in one's own perſon, and 


T4 


Tights one of thoſe which has the beſt pretenſions to be conſidered 


= 


18 


as à natural and indefeaſible one. To refuſe a man the right of 


ſpeaking in his own behalf, is to condemn him unheard : to condemn 


* 


* 


The right | 
without = obligation of making uſe of forced aſſiſtanee, is of all 


CY 
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unheard, not a fugitive,” but a man who is on the {pot demanding 
to be heard. To render ,a man's fate dependent upon the endea-. 
vours of an aſſiſtant, whom if leſt at liberty he would not chooſe, 
is till to condemn bim unheard ; it is adding mockery to injuſtice. 
To compel him withal to pay an aſſiſtant thus forced upon him 
is adding extortion to mockery and injuſtice. T he. worlt of all 
taxes, as I ſhew elſewhere, and the moſt cruel of all oppreſſionz, 
is the tax upon law- proceedings. I he compulſion here in queſtion, 
carries with it all the oppreſſien and iniquity of a tax upon law- 
proceedings, without any of the uſe. It is to a tax upon law pro- 
ceedings, what a forced reduction of the rate of intereſt is to a tax 
to the ſame amount on money lent at inteteſt. It is a tax upon law» - 
proceedings with this addizion,—that the produce, inſtead of being 
carried into the public treaſury, to be applied to the public ſervice, 
is to be left in the hands of the collector, to be applied to his own 
uſe. 5 a 5 . 5 ET, 155 : 5 * MEE = F | . FT ; 
The right of accepting, for the purpoſe in queſtion, the affiftance 
of whatever friend may be diſpoſed to furniſh it, ſtands upon the 
ſame baſis as the right of pleading on one's own behalf. Without 
the latter right, the former would lay all thoſe who are moſt helpleſs 
at the mercy of all thoſe who are moſt able to manage their own 
cauſe. It would condemn unheard, or put into a ſituation. as bad 
as that of condemnation | without hearing, the weak in intellect, 
the raw youth, the baſhful maiden, and the timorous woman; 
the ſick, the unavoidably abſent, and the dying. It would intail 
a peculiar hardſhip upon thoſe who have. peculiar claims to favour 
Jjͤ V ret co Ie. 
Even to men poſſeſſed of the ordinary meaſure of aſſurance and 
intelligence, it might be difficult to ſay which of the two rights 


ought to be deemed moſt valuable. Few muſt they be, who in the 


whole circle of their private friends, may not upon occaſion be 
'able to find ſome one or other-better able than even themſelves to do 
Juſtice to their own cauſe. Though in a man's own cauſe, the 
chances are greatly in favour of his ſuperior fitneſs in this reſpect, 
in compariſon with any other ſingle man taken at random, yet the 
odds of the field againſt one may ſurely make up the difference. 
a {13) The proviſions exhibited in this article, are no more than 
the undeniable conſequences of, if they are not ready contained 
in, thoſe of the preceding article. If everym ay be his own 
advocate, and any man the advocate of any other, there is an end 
of the monopoly poſſeſſed -by advocates. But if any man may 
appear and ſpeak in behalf of any man, it would be abſurd indeed 
do ſay that he ſhould not appear without ſpeaking. - An attorney 
is one, whom for a certain purpoſe, a man puts in his place. Shall 
it be ſaid that a man ſhall not put himſelf in his own place? As * 


— 


* 
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| the reſt, the ſree choice of an attorney ſtands upon at [leaſt as 
favourable ground as that of an advocate 
One very important, and very beneficial conſequence of the 
abolition of the whole nionopoly, will be the throwing down the 
legal partition which ſeparates the two main branches of it. It is in 
à very few; out of the whole number of cauſes, that it can be any 
advantage to the ſuitor that the two functions ſhould be exerciſed 
4 | e mph rm and in all but thoſe very few, the ſeparation 
F them is equally opprefliye to the ſuitor, and repugnant to the 
ies of wut andfjuftice, nl 077 ie in ea ol hog | 
This I ſhall take occaſion to demonſtrate at large in a-ſeparate 
paper: Treading every vrhere in the ſteps of the Committe, I have 
Inſerted thus much here, in order to ſhew that they have acted 
right h going thus far, but wrong and inconſiſtently in not going a 
ſtep farther- U his is the place which they have fixed for great 
and fundamental principles. Advantages of detail, reſulting from 


| 2 8 applications of thoſe principles, belong to a ſubſequent 


; Aa 8 : ' ; . 3 : 
2 As to the word proviſionally applied to the caſe of Notaries, I 
inſerted it'not with any view of advantage to be had by aboliſhing 
that branch of the monopoly, but only as a warning againft the pre- 
judging ſo much of the en as concerns their caſe. Their branch 
ſtandsupon very different ground from that of the two others. It does 
not contribute in any ſhape towards either the denial or perverſion 
of juſtice. The functions belonging to this purer branch are two: 
the penning of contracts and other as; and the furniſhing ' 
evidence of their authenticity by atteſtation. To determine the 
queſtion reſpecting Notaries,” would be to detormine the queſtion 
reſpecting Regi/ter-Offices - for in reſpect to ſo much as concerns 
atteſtation, the functions of Notaries and thoſe of Regiſter-Offices 
coincide, e F<D " ; 1267.10, ee Sadr 
| The diſtinction here ſpoken of exiſts no longer in England: the 
Notary, formerly ſtiled Scrivener, poſſeſſing no monopoly as againſt. 
Attornies, has been ſwallowed up in the Attorney. 1 5 
In the Pruffian dominions, by a regulation of not many ooh | 
. Randing, all profeſſional advocates are put to filence: penſioned | 
advocates appointed by the King, being given to ſuitors in their 
room. This is what in the language of deſpotiſm, is tiled reform. 
To obviate the inconveniences of a looſe monopoly, it eſtablithes a 
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5 New Draught. „„ „„ e e 
Art. XXI. In every ſuit, civil as well as penal, both parties 
Hall attend in perſon at the commencement of the rauſe, in pr — of 
each other and of the Fudge: unleſs in as far as they may ſtand a" 
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the occaſion I ſhall have to build upon it. 


* 4 


7 


- 


cuſed by ſpecial reaſons, in manner hereinafter ſpecified ; and fo from 


time to time during the continuance of the cauſe: there to depoſe, and 


* 0 1 


the part of the ather, in the ſame manner as witneſſts. (14) 


to be interrogated, at any. time, they or their repreſentatives, each on 


1 


(14) This is but one feature, though that certainly a capital one, in 
the ſyſtem of natural or domeſtic procedure, which I adopt in all 
its points: all technical ones being abſurd and pernicious, as I ſhal 

ſhew-in due time, in proportion as they depart from it. I introduce 


the article here, partly as having an intimate · connection with that 
for the abolition of the monopoly poſſeſſed by lawyers, partly for 
It is not enough that ſui:ors be permitted to attend you their 
own buſineſs ; they muſt be bound to do ſo, at leaſt at the outſet, 


wo ſaving ſuch exceptions as particular neceſſities may ſuggeſt, —a 
topic of detail not worth diſcuſſing here. 1 3 


7 


When the parties are brought face to face, at the outſet of A 


* 


_ cauſe, in preſence of the judge, both ſpeaking. upon oath, upon the 


fame footing as witnelles, the following advantages are the natural 


| reſult of ſuch a meeting: 7 


1. No cauſe that is not carried on bana de on both ſides can well 


go any farther ; the ſuſpicions entertained, by each of each, being 


reciprocally communicated, are either removed or converted into 


certainty, and the plan of fraud and treachery, whatever it be, 
being rendered hopeleſs, is abandoned. _ „ e 
2. The ſame thing may be ſaid with regard to all cauſes founded 


on any error or miſconception on eicher ſide, which it is poſſible, 
for ſuch information as the other party has in his power, or the 


ſagacity of the judge, to remove. 


or years after wards? 


3. If the cauſe turns ſolely upon the evidence of the parties, or 
upon ſuch real evidence as they happen to bring with them, or upon 
the queſtion of law, or upon all together, it may receive a deciſion 
upon the ſpot. And why not then as well as weeks, or months, 


4. The cauſe, if not terminated, is at any rate cleared in the 


firſt inſtance, by mutual admiſſions, of all facts on each fide which 
the other does not mean to conteſt, By this means it is cleared of 
all the witneſſes and written or other real evidence relative to thoſe 
facts, of all expenee relative to the production and examination of 
ſuch evidence, and of all expence relative to the drawing of inſtructions 
for ſuch production and examination. If the coſts of the ſucceſsful 


1 


are thrown upon the unſucceſsful party, a man, though ever ſo 
much diſpeſed to take any unfair advantage, will make no difficult 
f admitting all ſuch as, if not proved already, he is ſatisfied it mutt 
be in the power of the adyerſary to proye. NG = ES | 
fs ; | | CS $5» Both 


% is 


. Both parties ſpeaking upon oath, and like witneſſes under the t 
check of croſs examination adminiſtered upon the ſpot, all ſuch f 
falfe allegations, the truth of which he who makes them has no } 
hope of being able to maintain, are cut off at aſtroke. * _ + / j 
P bus are both ſpecies of infincerity, falſchood-a::d ſuppteffion © F: 
truth, baniſhed, and that at the outſet, from every cauſe: at leaſt C 
rendered as perilous on the part of ſuitors as by the beſt mode of 2 
examination poſſible they are already on the part of witneſſes. ] 
Inſincerity is the great ſnpport of litigation If ſcope were not left 
For the intincerity of the client, the infincerity of the lawyer would f 
remain without employ. Inſincerity has accordingly in all modes i 
of procedure deviſed by lawyers, at leaſt by Englith lawyers, been 1 
knowingly and wilfully allowed, protected, and encouraged, \ t 
6. If the cauſe, for want of ſufficient evidence, is not yet ripe p 
for an abſolute deciſion, the party who feels himſelf to be in the | 
_ "right, may in the mean time have the ſatisfaction of receiving a tl 
ſort of conditional deciſion, which to him may be little leſs tran- v 
- quilifing than an abſolute one. It will have been thoroughly k 
underſtood, even at this early period, upon what hinges'the diſpute tl 
turns: whether it is the matter of law that is in queſtion, or the 
matter of fat: what the facts are on which the purſuer grounds fe 
his claim, and whether the defendant's reliance is upo: the diſputing A 
of thoſe facts, or whether he truſts to ſome counterplea, which the h 
- purſuer diſputes. A perſpective view is thus gained at any rate by A 
both parties, of the whole field of enquiry which the cauſe can re 
' have to run through: and it is in the power of the Judge to m 
announce to them hypothetically, what his deciſion will be in any h: 
event, what of the law or the facts turn out this way, and what 806 
"mey cen ( . og 1 e: 
7. If it be a caſe fit for compromiſe, now is the time when a al 
compromiſe may be brought about, at the moſt advantageous period, he 
and under the moſt advantageous circumſtan ces. ye 
I bere are two caſes, and but two, in which a compromiſe is th 
not inconſiſtent with! the ends of juſtice. The-one reſults from gi 
the ſtate of the lato; the letter of the law lies open before both to 
parties; and the manifeſt uncertainty of it, reduces in the eyes of of 
each, the value of his claim. It may appear to each better to 
forego a part of his hopes, and realize the other part, than to ny 
remain expoſed to the chance of foregoing the whole. The other pu 
caſe reſults from the circumſtances that attend the fact. The bu 
expence of inveſtigation may be certain; the reſult uncertain. The at 
expence may baigreater than the value in diſpute. This may even up 
remain the caſe, after all artificial expence has been ſtruck off by ey 
law, and of the natural, none left but what is unavoidable z wit- bu 
_ nefles, for inſtance, to be fetched from diſtant parts, long acconnts 
rap e PEN OE ITO ks 
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the 


facility from the preſence of the — : It is his der decide 


Hie muſt not be allowed to profeſs uncertainty, Jeſttbe:ſhould aff 


it. Groundleſs doubts 8 much beſs petil > - 


character, than groundleſs deciſion given; and uſe might be made 
of them to. extort from the ſuitor the ſacrifice of a clear tight, But 


as to every other ſubject of doubts,/there is nothing to reſtrain the 
Judge from aſſiſtiug the parties with his repreſentations and advice. 


What ſhould hinder him ? Is there any regugnauey between 


functions of the mediatur and the Judge? There ſhould ſeem to be, 
in the eyes of the Committee; for. they inſtitute à ſet of Courts 
2 ordained to mediate, and 3 | 


upon a , ſeparate 
to decide. See 


«$60. eee paper an - the eee, 
| by. the Committee. 
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than what the.exigencies of Juſtice really demand. F or, the patty 


who applies for it will naturally be required, not only to-make 
known the purpoſe for which he wants it, but to ſatisfy the Judge 


that it is neceflary for that purpoſe, - e. 
Under the current ſyſtems of procedure; delay is fixed inexorably 
for all cauſes, becauſe it is poſſible that it may neceſſary in ſome. 


A certain meaſure of delay every defendant is entitled to, whether 
he has need of it or no, and without telling any lies to get it. 


Another meaſure, upon telling certain lies, which, not being 


rendered puniſhable, are told without reſerve or myſtery... Another 


meaſure again, upon giving ſuch reaſons, as, true or falſe, ſhall 
have been fortunate enough to have paſſed the teſt of examination. 


80 long as you make a point of keeping ſuitors at a diſtance from 


each other, and from the Judge, this profuſion of delay is unavoid- 


able. bot ao cannot tell how much time a man may honeſtly: 


have occaſion for: you muſt make ſyre of giving him enough. As 
you will not aſk any body that can tell you, it is impoſhible. you 
mould know-how much he has occaſion for. Vou muſt therefore 


give him what in ninety- nine inſtances out of a hundred will be 


too much. Such is the conſequence of unbending tules in a ſyſtem 
Der, Wood: Nh tat ac | 


What then ? Are mon of the firſt rank and conſideration; are 
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8. If delay is now.requeſted, no more will naturally be granted 
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think it 
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_ little, It is more convenient to the- Judge 2 do buſineſs with 
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that if a great man who ſues op is ſued Joes not attend the 


= 1 — Another oy — equally certain, that'by/the attendance of 
BO ſmall; in the charaRter of a fy, yon may 
ſaues dhe ive pits of twenty 2 eaves: in the character of 
witneſſes, What by confeflions, conceſſone r 2 what 


4 Judge; attends an Attor. 
tn” tells his ſtory to the 


about the matter : but he will wiiee-dbwn-the ſtory and give it to 


. Tay A 


be the Judge. But — Fudge is not to be — 
| '& cauſe would be put an end to 
as ſoon· as Begun He has not been fot ſome hugdred'of years» 


| - '- /{Convenientas this meeting would he to ters the oppoſite 
arrangement, it muſt be confeſſed; is by much the moſt convenient 


friends and gendemen, than with low people and ſtrangers. It is 


. who- would ſave him from all trouble} chan of * thoſe who" would 
: give him a great deal.—LI ſpeak of Britiſh ets not o 
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other · pe 
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worth as much as that of an idle porter;! but not Io much as that 
an induſtrious one. To the peers, their right of being triediby 

their own body in capital caſes vas of uſe; when peers Were ina 
fate of boſtility-avith: the crown; and Jules were ut i 
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Art. XXIV. - Reſalved, That Art. XV. A law ſhall be 
eee Al con- - made to regulate the las where ' 
— e to the .evocation . ende have 
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Rt (n) Ir: this fourteenth article, as in ſeveral of the ;provect- 
bs ones, wel lee cbrrection, as is natutaand'rieceſſaryy treading in 
th foctſteps:of}abulſe: - — oy in the appli. 
:cation of the:King's ſble!authoriry to-theſe'purpoſes; reſpect ſhould 
-not have preventedthe introdicton of the King's name. Com- 
_ 1Wiſhons| given, and [attributions made by the authority of the 
National F N public debate, on the grounds of public 
neceſſity, wings d upon a very different footing. Such extra- 
ordinary exertions of power nothing but neceffity ſhould extort 
from any authority, and ina ſettled governmentfuch neceflity is not 
 likel frequently to * But that it may ſometimes ariſe is what 
N ional Aſſembl ee doubt of, for it is What they 
have b * e under 3 day, e ugh in the chaſteſt manger, | 
| with tl to 2 uſtice, In tying up the 
1 hands, re — care a. confine the a er and 
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wal Joi e ui Ae vg every ſort of | preference, even 
ing the rank and order in which! a man. ſhall be judged, is 

| An Jn} juſtice. In every Court, the Clerk: ſhall::keep- n Regiſter- 
Þvok;of which oe learanthall be — gned by the Pre- 
For in which all the parties who demand judgment, ſhall eauſe 
| ir names to be ſet down. in the order in which: they ſhall have 
appeared, and made requiſition at the office. The Preſident ſhall 
form three lifts ; in which ſhall be diſtinguiſhed _ _ report, 
- Gaufes for hearing, and matters of a proviſiona mmary na- 
ture. Each matter ſhall be entered upon the 22 to — its 
nature, it belongs, but in the order in which the names * the 
parties have been entered upon the Regiſter- book in the office: and 
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this Aſſembly will proceed with Procedure in civil eaſes full be | 
"all poſſible expedition to frame © reformed without delay ſoas'to 4 
a new Code of Procedure, of render the proc | 
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Art. X XVI. Reſolved; That Are. XVII. The Penal Code 
i Aſfembly will proceed with hall be reformed without delay, 

HE al pofible expedition to frame s ſo as that puniſhments may 2 
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S objeRt Mall de to render the taking care that 3 ſhall de 
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| „Geb bet iticte;-<hw fri ncencs ſebriik to be de 
| from thenhthPhegreat principle it lays down 
— — doubt, to be but und ferenchy purſued in the de- 
nls cht followin the "ſame Articfe, details too minute to match 
with thi — contents of ſo 3 attitle The techmical 
melde of i cauſes upon report, and cauſes 'for. bearing, citi 
n —— — prot rechnical practice, the putting of vr Wee 
ng before the fintimary ones, as if delay 
—— — — 2 only in cauſes that were not 
eech deſhying, ure no very favorable ömetis, Af 7 
poſition with eine id, that every chuſe ſhould'bs preſumed ſummary; = 
Indkeitairen dit bf: that: claſs withoat! ſpecial reaſon,” Expeditibn is 
the good to be aimed at; delay an evil to'be:ſubmitted'to! 
neceſſity, and only to the extent of the neceſſity, But of this 
hereafter in its place. 

As to the inviolabili of the order of the cauſes—by the parties 
ſites of as demanding judgment, they muſt | 
ue mean thexpurſuers: in cach-canſs; for if the priority de- 
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Tir. II. Diftribution and Gradation of the Covxrs of Iusricx. 
Nie Draught. 


Art. I. IN every 22 [or Art. I. In every canton- there 
canton] there ſhall be a Court ſhall be a Judge of the peace, 
of juſtice of immediate juriſ— with gocd- men- and- true | Prud- 
dition, under the name of the hommes] for his aſſeſſors, 
Parifd-or-{ Cantor] Court, .com- ... 4 oe 8 
poſed. of à ſingle Judge; ſaving ſuch conſolidations or divi- 
ſions of pariſhes, as may be made for this purpoſe, in virtue of 


Committee's Draught. 


* 
3 
F 


- 


4 t . » 


; 8 


the powers hereinafter given. 


Art. II. In every diſtrict | 


there ſhall be a Court of juſtice 
of immediate juriſdiction, un- 


der the name of the immediate 


Difiric᷑ Court, compoſed, in like 
manner, of a ſingle Judge. \ 
Art. III. In every 
ment, or ſub- department, or 
diſtrict, there ſhall: be a Court 


of appeal, under the name of 


the Provincial Court of Appeal, 
compoſed, in like manner, of a 
fin le.Ju 6 . 
Art. IV. At Paris there ſhall 
be a Court of appeal, in the 


laſt reſort, under the name of 


the Metropolitan, or Supreme 
Court, compoſed, in like man- 
der, of a ſingle Judge. 


* 
3 


epart- 


exigenc yx. 


Art. II. In every diſtrict 
there ſhall be a King's Court, 
under the appellation of the 


9 7 


Art. III. In every department 
one of the Diſtrict Courts ſhall 
bear the name, and execute 
the functions, of a Department 


Art. IV. Ia ſuch towns as 
ſhall appear to afford the moſt 
convenient ſituations, there 
ſhall be eſtabliſhed Superior 
Courts of juſtice, which ſhall 


have for their field of juriſdie- 
tion, that of three or four de- 


partments, according to local 


* * 


6 


*  Joptctat, EsraBtuenueny. 


Art. V. The decrees of the 


Metropolitan Court of juſtice 


ſhall be 
account of 
have been paſt on the Judge, 


except ſuch. on 


Chap. II. 
Art. V. Over the Superior 
Courts of juſtice there ſhall be, 


for the whole kingdom,. a S.. 


ich cenſure ſhall preme Court F Reviſion. 


by a decree of the an Aﬀembly, i in manner hereinaf- 


- ter ſpecified. 
Art. VI. 
feveral claſſes of Courts above 
mentioned, is given authority 
1 all ſorts of perſons, and in 
every ſort of cauſe, throughout 
the kingdom : ſaving only the 
difference between juriſdiction 
immediate and appellate, and 
the authority of certain Tribu- 
nals of Exception, in as far as 


To —_ of the 


Art. VI. The High National 


"Court, which ſhall have co 


ni- 
zance of impeachments of Nu. 
niſters, of crimes of high- trea- 


ſon againſt the Nation, and of 


crimes puniſhed with forfeiture 
on the part of Courts of juſtice 
and adminiſtrative bodies, ſhall 
fit, when convoked, in the ſame 


place with the Legiflatu: res os 
the ſame is hereby acknow- ds des t cones, $> 
tedged, and Gepe w CON< 
firmed, | 

Art. vII. Theſe are, 
1 — Courts Martial in the land 
ſervice + in as far as the powers 


of ſuch Courts are. confined to 


| Art. vil. Matters of poli 105, 
matters of trade, and cauſes 
relative to taxes and matters 
of adminiſtration, ſhailbecog- 
e maintenance of diſcipline nizable in place and manner 
among military men. hereinafter to be ied, 
Art. VIII. - 2—Neaval Courts Martial: in as far as their 
powers are- confined to the maintenance of diſciptine among 
men 1 in the naval department of the — ſervice. 
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. Art. 3 —Cauſes relative to matters ming at ſea, 

N j en board Ne veſſels, belong to the juri leon of the 

. Courts of any territory where the veſſel is in Harbour ; viz, to 

A the immediate Courts, if no regular Ky t has been 

; paſſed, in virtue of any lawful authority, on che veſſel; ; 
or, if there has, then to the Courts of appeal. YL 


Art. X. 4.—Courts Eccleſiaſtical : in as far as 4 
of fuch Courts are confined to the maintenance of ece = | 
diſcipline among eccleſiaſtical men. 4 

Art. XI. $-—AU Repreſentative Aletablies : For: the * 

ofe of putting a ſtop to, and puniſhing, offences committed, 

Members or others, in face of the Aſſembly. 
Art. XII. All Courts, other than the Tribunals of Excep- 
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tion as above ſpecified, 8 be compriſed under che commont 
nn. | 
Ordinary Court but the Pariſh Court, 
ourt where there is a Judge 2 
VE appointe 


3 


appellation of Ordmary 
Art. XIII. In eve 
and in every Pariſh « 
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ted, doh Tir. v. chere ſhall be a Pur fuer General, and 
ender General. 
3 XIV. Attached to che authority of the Judge, as welt 
10 to that of the Purſuer General and Defender General of 
every ordinary Court, ſhall be the power of appointing ſubſti- 


tutes, or Deputies : viz. one permanent,” and oceafional ones as | 


. occaſion. may r uire. 


Art. XV. The name of Advocate General, or Public A 
ſhall be common to Purſuers and Defenders General; and the 
name of Judicial Magiſtrate to Judges, Advocate Generale, and 
the e 8 of each, | 


OBSERVATIONS. 


Par l differences 18 the CommTTEs' 8 pus 
and mine, turn upon the following points: viz. 

1. The number of the Judges put into each Court, 1 put 
but one into any: they, from three. to eighty- eight. 

4 rinciple ot demarcation employed for the parcelling 
out of juriſdiction among different Courts, I employ but 
one principle — the geographical. They, after 

purſuing the geographical deinciples to a certain length, ſubjoin 

| a multitude of Tribunals of Exception, grounded, as it thould 
ſeem, upon no fixed principles. 

3. The number of degrees of appeal. I eftabliſh two, and 
no more than two, for every ſort of cauſe. They- eſtabliſh 
peals in a number which it is not is to count: — 4 
different cauſes, and greater in ſever 
to be aware. 

4. The veſting or not in the ſame perſons the powers of 2 
Court of appeal, and thoſe of a Court of immediate juriſdiction. 

I. eftabliſh this union of functions in no inſtance: they, in 


ſeveral. 
he nature of che Tribunal ſtanding on the ſummit of 


the 7 They give the penal controul over all other Tri- 


bunals to a Court called the High National Court, which is to 
be altogether independent of the National Aſſembly, and is to 


do 'a variety of other buſineſs. I give it to the National 


_ Afﬀembly themſelves : not thinking it fit to give, to any other 


ſet of men, a negative upon their Jaws. 
6. The ſubjoining, as the Committee, does; a ſpecies of 


Tribunal, with an authority different from that of an 8 | 


Court of Juſtice, under tlie name of a Reconciliation-Office. 1 


t no ſuch thing; ſeeing nothing in 3 Judge to hinder | 
| A 2 — ur | 


Tu. I. Difribation and Gradation of the Cojrts of Juſtice, 3 


inſtances than they ſeem 
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him from recommending a compromiſe, where ſuch a recom- 
mendation is proper, nor any uſe in neceffitating-a-law-ſuit for 


the chance of faving'a law-ſuit, or in ſetting up a Court with 
power to obſtruct juſtice, and none to render it. 
7. The mode of filling the offices of judicature. My plan, 


which is a new and particular one, has for its object the union 


of economy on the part of the eſtabliſhment, with reſponſibility, 


intelligence, experience, and that of the moſt ſuitable kind, 


on the part of the Judge: without prejudice to the freedom 
of election on the part of the people. e 


8. The proviſion made for promptitude of juſtice, as far as 
depends upon the inſtitution of the Courts. In the Com- 
mittee's 1 ſhall have occaſion to point out ſeveral cauſes of 
retardation : in mine, ſeveral expedients for acceleration. 

9. The proviſion made with regard to publicity. The 
Committee make the publicity, or non- publicity of the pro- 
ceedings, depend upon the penality or non-penality of the 
cauſe. Rejecting that diſtinction, I make the proceedings public 
in general; reſerving ſecrecy only for ſuch ſpecial caſes in 


which I can ſhow 'it to be neceſſary, and in them no further 


than it is neceſſary. Gao type 
Where the Committee mean the proceedings ſhould be pub- 


lic, they give the Judge, for witneſſes of his conduct, two men, 


leaving him to take his chance for more, where they allow 
him any more. I give the obſcureſt Judge a whole congrega- 
tion: employing ſeveral expedients for ſecuring to Judges in 
more conſpicuous ſituations, the benefit of a ſuperintending 
audience. OE | | 0 


10. The proviſion made for ſecrecy, on particular occaſions 


on which ſecrecy is not incompatible with the ends of juſtice. 


This ſeems to be the object aimed at by the Committee in 


their inſtitution of the Family tribunal. In my plan, without 
prejudice to the ends of publicity, ſecrecy is aſſured in all 
caſes where any body would wiſh for it, and juſt ſo far as 
they would wiſh for it, and no further. The Committee, 


though they appear to wiſh for it, have done nothing to en- 


Fare it. 


* 


1, The provifion made for affiftance to be given to. the 


poor, to enable them to obtain juſtice, The Committee 


eſtabliſh a ſort of Court, or Office, on purpoſe, conſiſting of 


Members, diſtinct from the Courts of Juſtice. I inſtitute for 


the ſame purpoſe a Purſuer General and Defender General, with 
this and other functions, in the place of the Committee's King's 


Attorney, or Attorney General. „ PET RS 
12. The uſe made of the inftitution of Juries. The Com- 

mittee, in compliance with a general and not ungrounded 

me . | _ prejudice, | 


ET Wane. 
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prejudice, 'make it a fundamental article of the. conſtitution. 
Few it to thoſe who chooſe to have it, in caſes; in which 
they chooſe to have it, and not unleſs they inſiſt upon having 
it: looking upon it as an inſtitution, admirable in barbarous 
times, not fit for enlightened times, neceſſary as matters ſtand 
in England, of uſe againſt particular miſchiefs, but thoſe; haps 
pily no longer poſſible in France. The grounds of this 
opinion will be amply ſet forth in a diſſertation on purpoſe. 
The queſtions concerniog the number of the Judges to be 
ut into a Court, the principle of demarcation to be purſued 
in the multiplication of Courts, and the number of degrees to 
be permitted in the buſineſs of appeal, being topics that run 
through the whole plan, muſt. meet with ſome degree of eon 
ſideration under the preſent title. The remaining ones may; 
wait for the ſeveral titles by which they will be reſpectively 
broughtta views 7.7: 2,5 205 pos or Ge 1D. GT Poreert IHE 
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Tn E queſtion as to the number of Judges acting together in a 
the ſame Court, ſeemed of ſuch importance as to require a dif- 
cuffion too long to appear in form of a note. I have accordingly 
diſmiſſed the full conſideration of it to a ſeparate eſſay— 

The reſult is, that (under the auſpices of publicity) one Judge 
is beyond all compariſon preferable in every inſtance to any 
greater number. That this will be found to be the caſe, 
whether the queſtion be conſidered with regard to the properties - 
to be wiſhed for on the part of an e/ab/i/hment for the adminiſ= 
tration of juſtice 5 which are, rectitude of decifion, promptitude, 
and cheapneſs: or the qualities that in that view are to be wiſhed 
for on the part pace" jp which, as far as they. are concerned) 
in the preſent queſtion, ' are probity, - exertion, and intelligente. 
That probity on the part of a Judge is, to every practical 
purpoſe, to be confidered as exactly proportioned to the ſtrict- 
neſs of his dependence on public opinion, meaning the general 
tenor of it. 


hat a fingle Judge finds nobody on whom he can 
k ſhift off the odium of an unjuſt decree - nobody to hare with 


E him the weight of that odium—none to help /upport/ him under 
| the, apprehenſion of it, by the encouragement of their count. 

be That a fingle Judge has it not in his power to give, _ 

ECC ; mono regs W042 2355 5-107; cx. of 
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arbitrary power in judicature, is not the unity of the Judge, but 


is exemption from the controul of a ſuperior, from the obli- 
— of 8 reaſons for his acts, and from the ſuperin- 
tending ſcrutiny of the public eye. That the reproach of 
arbitrary power belongs, on all the accounts we have ſeen, to 
the authority of many Judges, eſpecially —large bodies of 


Judges, in contradiſtinction to that of one : 15 that the cir- 
_  cumftances which render plurality indiſpepſa 
* ed do not apply to judicature. 


That in Great-Britain this reaſoning has received the fulleſt 
confirmation imaginable from experience; that the probity = 


* 
* 


e in ſovereign 
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integrity than has been uniformly diſplayed for ages, by Coutts 
— He" of ſingle Judges, 1 5 „ by 


them cognizance of each cauſe in every ſtage 


L rs ed 
* 
% 


fire, or ten, or twenty, or fix and thirty Judges, will be equal 


tone; they will be much leſs than one, and lefs in proportion 


OY PW , , 8 Faw CH V9 4 


rts of Juſtice. 7 
the Courts of Juſtice there runs unifertaly; in a ratio com 
pounded of the direct e ee of the publ. uy of the dondutt 
of the Judge, and the inverſe proportion” « ir humb 

That imagination cannot conceive, nor heatt deſire, pre 


vith uries, under the waſpices 
f publicity, though in a ſtate of dependence on the Crown't 


of 
while Courts compoſed of large multitudes of Judges, and thoſe 


occupying the higheſt ranks of life, have, either virtually or 
formally, abdicated their authority, on the avowed ground of 
their profligacy or inaptitude. 3 — of 

If theſe principles be Kun, the ſaving they will produte in the 
expence of the eſtabliſhment is prodigious. In the expences 


attending the collection of taxes, in the terms of loans, in the 


adjuſtment of moſt other plans of economy in finance, a ſaving 
of a few units per cent. is thought a great matter: here it ru 
in hundreds per cent. and the leaſt ſaving is a hundred. ©" 
A queſtion the Committee do not appear to have taken into 
conſideration is, whether the number of Judges allotted to exch 
Court are on every occaſion to fit together, taking every one of 
w the proceed- 
ings; or whether on any and what occaſions they are to divide 
themſelves, one part fitting upon one cauſe, and another part 


fitting upon another cauſe, at the ſame time. 


For this queſtion my plan affords no room. Oa the ptan of 


the Committee, it is of the higheſt importance, 


I. Firſt, Suppoſe the Judges never to ſeparate. In this eaſe, 
what if one ſet of Judges to a territory, to à diſtrict, to a departs 
ment, to a ſuper-department, ſhould not be ſufficient for the buſi= 
neſs? What follows? Either a proportionable part of cke 
cauſes muſt go without juſtice, or more ſuch Courts than one. 


muſt be eſtabliſhed in every ſuch territory. My notion is; that 


there will ſcarcely be any one ſach territory in which the finple 
Court allotted to it will ſuffice : and that, on the contrary, 

ſeveral will be found, in which a confiderable number of ſuch _ 
Courts will be found neceſſary. If ſo, - this profuſe multiplica - 
tion of Judges, and the profuſion of expence which is the cons | 
ſequence, muſt be multiplied in proportion; and the multiplis = 
cation will increaſe in proportion with the facility of the terms 

upon which the people obtain juſtice z that is, with the goodneſs 
of the plan, with the degree of its ſabſerviency to its end, in 
other reſpects. | i Penn . 
In point of power of diſpatch, it muſt not be ſuppoſed that 


to 


_ 
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to their multitude. The reaſons of this have been already in- 
timated, and are more fully ſtated in the paper alluded to. 
Where I ſhould want three or four Courts of concurrent 
Juriſdiction in the ſame territory, the Committee, for the 


4 


ſame quantity of buſineſs, might want four or five.” ' - | 
If the Judges were not to fit conſtantly all together, but were 
mpon occaſion 3 themſelves, then, 4 
13 In proportion as the diſtribution took place, the principle 
of the Committee would be departed from; and whatever ad- 
vantages are expe ted from the multiplicity of Judges, would 
Wen up. | e 
The diſtribution, if any, would be, I ſuppoſe, for the pur- 
poſe of diſpatching different cauſes at the ſame time. It is not 
very natural, though in many inſtances it would be poſſible, that 
it ſhould take place, for the ſake of diſpatching at the ſame time 
ſeveral points relative to the ſame cauſe. Points in a cauſe 
reſent themſelves generally at ſucceſſive periods, according to 
the ſtage to which it has advanced. It is poſſible indeed for one 
Judge to be examining one witneſs; another, another; while a 
third Judge is occupied in hearing a debate on ſome queſtion of 
law. But this is not the uſual courſe, nor in general would it 
be a very eligible one. | „ e 
In France the cuſtom has been hitherto, if I underſtand 
right, for one Judge, in a Court conſiſting of perhaps twenty 
Judges, to take to himſelf, under the name of Judge-Reporter, 
the examination of all the witneſſes. : while the deciſion, whether 
upon the concluſions to be drawn from the evidence, or upon 
tze queſtions of law, is given afterwards by the whole body. 
According to my notions, if there were any uſe for more 
Judges than one, it would be much rather for the examination 
of witneſſes, than for deciding on the queſtion of law, or upon 
the whole body of evidence, as furniſhed in writing by other 
bands: but of this elſewhere. Be that as it may, if while one 
: Judge is occupied in collecting the evidence, the other nineteen 
are to ſtay at home, and do nothing, nothing is gained by the 
ſeparation. Nineteen Judges out of twenty are kept idle, with- 
out any reaſon: the advantages, real or imaginary, of a multi- 
plicity of heads, are ſacrificed: and nothing gained in diſpatch, 
except what depends upon the hitherto-unheeded advantage, in 
this reſpect, of one over a multitude. 3 El 
If this matter is to be left at large, as I believe it is, more or 
leſs, in France as well as elſewhere, then comes in a world of 
complication : regulations deciding what number of judges ſhall 
be neceſſary in one caſe, what ſufficient in another: adjournments 
for want of the ſufficient number: debates on * 
3 | | whether 
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Tit, II. Diſtribution and Gradatign of the,Courts of Juſtice. ,g 


whether a caſe belongs to one or another of theſe heads, This 
is one out of the thouſand, ways in which trouble and expence _ 


are ſpun. out of nothing to no purpoſe. | 


> 


1f it be impoſſible to know beforehand, with any tolerable 
exactneſs, what the quantity of buſineſs will be in any judicia 
O go 


territory, and what oumber of Courts it will require to 
through with it, the fixing be forchand a preciſe number of 
Courts for any ſuch territory muſt be improper : if not enou 


an unneceſſary expence. This muſt be particularly apt to, 


the caſe under a new ſyſtem, ſo different from every thing thay 
has poue before it. It is on theſe confiderations that I have 


1 : ' „ « . . gh, 
the conſequence is a failure of juſtice; if more than eh 
he 

If 


». & >.# a6 


practicable. 


7 2: $5.4 4 Fe „ e 
The confidence which the Committee have in numbers is ex4 


treme. No conſideration but that of the expence, ſeems to ſet then 
any limit on this ſide: of courſe, the more important the bufi- 


nels of the Court, the more Judges they put into it. In their 


loweſt order of Courts, as there are to be ſo many of them, 


about four thouſand, they put but one Judge, who ſurely muſt Ci 
be paid as ſuch, though nothing is ſaid about it: doubtleſs, be- 
ca u 


e they could afford no more: but to him they add two 
other poor men, under the name of Aſſeſſors, who are to ap- 


| pear to coſt nothing, becauſe the expence is to be thrown upon 
themſelves. In the order of Courts next above, in the 
Diſtrict Courts, they put five. In the Courts called Reconcilia- 


tion offices, one to each diſtrict, which are to keep men from 


going to the Diftrift Courts, they put ſix, of whom three are 


to appear to coſt nothing: the other three, being lawyers, are 


to be paid: in the Department Courts, ten: in the Courts called 
| Superior, twenty: in the Court called Supreme, thirty-ſix ; 


in the High: National. Court, which is fill higher than the 
Supreme, eighty-eight, out of whom © ok Bod: are to have 
ene Jurgre, 17h kee e 


Wh 
:- 2% ” 2 


Fx 


ered the number of Judges, that is, of Courts, of concur= 


ut the name. 
e ek 


| 
| 
f 
: 
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Jo _— | Joprcrar, Eeranirenuent. © Chap, II. 


What ſhould have occaſioned this predilection for crowds, 
Jam under ſome difficulty to determine. e. 
Iſt. It cannot have been experience of advantage: the teſti- 
3 of experience can hardly have been ſo oppoſite, ſurely, 
in France, to What it has been in Great Britain” 
Adly. Was it mathematical reaſoning? Perhaps ſo, in ſome 
degree. I have by mc a large quarto of mathematics, writ- 
ten by a mathematician'and politician of deſerved eminence, in 
which the utility of numbers, as a ſecurity for good judicature, 
9 is aſſumed. The concluſions of mathematicians, rome vg | 
Ways mathematically juſt, are not unfrequently phyſically 
.» Falſe: that is, they would be true if things were not as they 
axe. Some necefiary element is omitted to be taken into the 
account - and thus the only effect of the operation is to miſ- 
lead. Of the elements wk 


4 - id 
— — — _ : —_— — 
N - Le SES Onto 


ich I have ventured to ſuggeſt as 
proper to be taken into the account here, unfortunately there is 
not one that has been taken into the account I ſpeak of. | 
Zaly. Was it the mere force of habit? Probably ſo, in no 
_ ' Tnconfiderable degree: the habit of ſeeing numbers put to the 
ume bulineſs, and the greater numbers commonly to the more 
important buſineſs, But of this multitudinous eftabliſhment 
of Judges, what was the -final cauſe? Was it the advance- 
ment of juſtice e Was it that they who raiſed it, thought that 
Juſtice would be the better for it, or cared whether it would be 
or no? No: but becauſe the King wanted money, and this 
was. found a way of getting it : The more Judges, the more 
offices ; the more offices, the more money, © «| 
In the decifion of this queſtion, one ching ought not to be 
Forgotten. Simplicity and frugality being on the ſide of unity, 
the onus proband: lies altogether on the other fide. It is for 
thoſe who contend for the complicated and expenſive eſta- 
Hliſhment, to ſhow that it poſſeſſes advantages, and thoſe ſo 
conſiderable, as to outweigh the indiſputable and enormous 
inconveniences. of complication, and multiplication inftead of 
- addition of expence. 81 ** 1 
Euen although, upon no other grounds, the decifion were 
- unfavourable to the principle of unity in judicature, ſtill, if it 
Were not very clear and peremptory, the prodigious advantage, 
in point of economy, might entitle it at leaſt to a temporary 
trial. Should the 1yſtem of ſimplicity fail upon the trial, no- 
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thing would be eafier than to go on to a more complicated 
1 one, and add complication in proportion as complication were 
77 bl adjudged neceſſary. Begin with a complicated one, it is not 
41108 fo 55 to fall back into the line of ſimplicity. At the firſt 
„ 1 outſet Jou may give your ſcale of expence whatever now” 
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Tit. II. Diſtribution and Gradation of the Courts of Juſtice, iS 
of contraction you think proper, without 95 to any one 
but a ſcale of .expence once 9 cannot contracted 
without real hardſhip and much difficulty. Before any one is 
named Judge, ſay there ſhall be one Judge only, inſtead of fix 
and thirty, and you hurt nobody. But fu poſe fix and thirty 
choſen, are you then at liberty to ftrike off five and thirty of 
them? Not juſtly, without continuing them their ſalaries: and 
even then, loſs of dignity and power. is a hardſhip, for which, 
you hav: afforded them no compenſation... e 
View the eſtabliſhment as a ſubject of economy —ſo long as. | 
frugality preſents but a tolerable chance of anſwering the pur- - * 
_ poſe, who, in an overburthened nation, would give the firſt 
trial to profuſion ? Conſider it in the light of a means directed 
to an end—better pay the price of the complicated eftabliſh- _ 
ment for the ſimple one, than that of the ſimple one for the. 
complicated one. 0 © | A. x 
I could ſuggeſt temperaments and compromiſes—unity be- 
low, multiplicity above, where, fewer tribunals being wanted, 
it would coſt leſs ; becauſe purity above inſures 2 5 below: 
and the certain diſappointment of all projects of injuſtice is a 
ſure preventative of all ſuch projects. Numbers is the laſt 
reſort to thoſe who chooſe to bear the expence: as in England 
you may for a guinea a head have a ſpecial jury, if you chooſe _ 0 
not to truſt to a common one. But why look out for tem 
peraments, to ſpoil ſimplicity and ſubſtitute mediocrity to ex- 
cellence ? Reaſon ſupported by experience on one fide, pre- 
poſſeſſion derived from mere habit on the other, can the moſt 
enlightened of nations heſitate ? „„ © | 
The ſtrength of the argument againſt fingle Judges and ſum- 
mary juſtice lies in an epigram of Monteſquiev's. Single 
Judges are Baſhaws : ſummary juſtice is Turkiſh juſtice. 1 
| The Baſhaw ſees how the matter ftands at the firſt word, 
orders both parties a good drubbing, and there's an end of 
it.“ I he fituations are not altogether parallel. In Turkey, 
no written law: for among the thouſand and ſo many pages of 
the Koran, there are ſcarce ten about law; and ey might 
as well have been about any thing elſe, In Turkey, no public; 
no preſs; no news-papers ; no National Aſſembly; no muni- 
, Cipal or adminiſtrative bodies; no popular elections. In 
Turkiſh juſtice, no minutes of proceedings; no appeals; no 
means of eſcaping from the juriſdiction of an exceptionable 
Judge, into that of an unexceptionable one: an eſcape which 
the Committee's Plan hopes in vain to effect at the expence of 
2 law-ſuit on purpoſe, to be carried on in the metropolis ; and 
; which mine-enſures without expence, delay, or difficulty, 
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f Thus much for the advantages of Gmplicity, i 
put into a Court. 


8 | 0 TE 
n 93 


relation to 
the number of Judges to be 1 We ſhall find 
them equally indubitable, and little leſs conſiderable, in rela- 
tion to the multitude of ſorts of Courts to be put into the 
eſtabliſhment. © 1 mean the adoption of the geographical prin- 
Gple of demarcation. to the excluſion of every other, ſtriking 
off without mercy all; manner of Tribunals of Exception, as 
wal thoſe which the Committee create, as thoſe which, they 

roy : two or three indiſpenſable ones excepted, which, as 
reſenting themſelyes to every body, they have not thought it 


orth their while to notice. 
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Tr an EI Bs a ſuch as Francs My! au, more tri= 


bunals than one are neceſſary. 


Two cauſes concur in the production of this neceſſity: 1, The | 


time which the buſineſs mult. take up on the part o the judge: 


2, The time and expence which it muſt coſt the ſuitor to go in 


uo of j juſtice. 


g \ 


A neceſſity of this Lind may reſult dem the firſt of theſe cauſes, | 


1 it would not from the other. Population may require more 


tribunals than one, where mere local diſtance would not. In a 


town like Paris, it is not conceivable that the time of one 3 


mould be ſufficient for all the buſineſs: but if it were, it could 
ſcarcely be worth while on the mere acccunt of local diffance to ſet | 
up two, In the largeſt city, were the ſituation of th? ſeat of juſtice 


-at all centrical, no inhabitant could have more than two or three 
miles to go to it. The conſumption of time would be little worth 
noticing, and the expence {till leſfſs. 

The conſideration of local diſtance, including that of the time 
and expence of travelling, tends on two accounts to neceſſitate the 
_ multiplication of tribunals: on the · core of 2conomy, and on that of 
promptitude. Expence attending the purſuit of juſtice has the effect 
of a denial of juſtice to all who have not wherewithal to defray the 
| expence: and conſurgption of time to him who lives by the ſale of 


his time, is equivalent'to expence. Diſtance in point of place, ma- 


ing a proportionable diſtance in point of time, is productive of a 


failure of juſtice, in all inſtances in which the buſineſs of juſtice, if 
not done within a certain time cannot be done at all, an it is not 
done within that time: as if a fugitive thief were to be apprehended 
no heres than under a ö Ons the Judge, upon the appli- 
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cation made by the party robbed, and the party's reſidence were fifty 
. hejudaes., oi oo 1... open, 

On both theſe accounts, if the conſideration of local diſtance re- 
quires any where the an fe ex of tribunals, it is by requiring 


_ - their. &/tribution. There, muſt in the whole be ſeveral tribunals, 
that every where within a moderate diſtance of the remoteſt ſuitor 


0, TT Oo 
The advantage, to be gained by the inſtitution of ſeveral tribunals 
at a diſtance from one another, could not be inſured in every in- 
| Nance, unleſs a boundary line of ſome ſort or other were drawn 
between them ſomewhere, diſtinguiſhing the. ſpots over which. their 
Juriſdiction ſhould reſpectively extend. In Vain would you give a 
man a tribunal cloſe. to his own houſe, if, at the pleaſure of an ad- 
verſary who waited for nothing but an opportunity of diſtreſſing 


him, he were liable to be dragged away before a tribunal at the far- 


- ther end of the country. : 3 
The purely local ground of multiplication may exiſt too without 
the temporal. Few or many, diſtant from, or contiguous to each 
other, all the inhabitants of a country muſt have acceſs to, all muſt 
de acceſſible to, juſtice, Few or many, every one of them, 
every two of them, at leaſt, muſt have within a certain diſtance of 
them a judge. For want of juſtice any man may at any time loſe 
Bis all: not to mention life and liberty. But a very ſmall portion 
of that all will be as much as his ſhare of the ſum requiſite for the 
maintenance of a judge can poſſibly amount to in any place inha- 
bited and worth inhabiting. Though the quantity of buſineſs 


_ ariſing within à given territory, took not up an half, or even a 


quarter of the time of the judge, yet if the territory is ſo extenſive, 
that any perſons living beyond the circle that bounds it, would find 
"themſelves beyond that greateſt admiſſible diftance, the territory of 
that judge ought not therefore to be enlarged, much leſs any other 
territory tacked on to it. In a very thinly peopled country, ſuch as 
is the Ruſſian empire in moſt parts of it, more judges may there- 
fore be neceſſary in ſuch parts, than full employment for is likely to 
Th he cauſes which contribute to render the local ground of mul- 
- * tiplication a proper one, ſerve to fix the mark up to which the mul- 


tiplication of tribunals, and conſequently the diviſion of territory for 


this purpoſe, ought, and beyond which it ought not, to be puſhed. 
IA The inconveniencies that may reſult from occaſional failure of 
Juftice, by reaſon of want of promptitude will, it is true, ſcarce 
come under calculation. Thoſe reſulting from the conſtant denial 


of juſtice are eafily determinable; and on this ground it ma) 5 


: 3, 
f , 
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would be ſaved on the part of all the ſuitors by ſuch further diviſion, 
would be greater than what it muſt coſt to fave it; which is the va- 


lue of the whole time of an additional judge, added to that of the 
ſubordinate officers, whoſe ſervices form a neceſfary appendage to 


the judicial office, | | Tu 
If any conſideration could fet limits to the multiplication” of tri- 


: 


bunals on this ground, it would be that of publicity. Publicity has 


deen ſhewn to be the ſure and only effectual pledge of probity and all 


greater diſtance than he need have to go otherwiſe. On the mere 
account of economy it might be worth while to cut down every © 
ſection of territory, ſuch as the committee's diſtricts, into fix or 
eight ſub-ſeCtions, ſuch as their cantons: yet in this or that canton 
there may be fo indifferent a public, and in the chief town of ihe 
diſtrict ſo good a one, that in many caſes it may be worth while to 
wave the advantages of nearer juſtice for the ſake of thoſe of better 


- 


butals: but only to ſuggeſt the expediency of permittin 
to a more remote tribunal in preference to a nearer one. 


other qualities requiſite on the part of the judge. Its efficacy in this 
reſpect will be proportioned partly to the number of the individuals 
of whom the public conſiſts, but {till more to the meaſure of intelli- 


gence to be found among them. On this account, for the fake of 


getting a good public, it may be worth while to ſend the ſuitor to a 


juſtice. | 


Baut, of this conſideration alone what is the reſultꝰ Not to ſet 1 
limits in any reſpect to the multiplication and diſtribution of tri. 


* 


An obvious expedient for reconciling the oppoſite demands thus ; 


made by vicinity and publicity, is that of appeal: when the near 


5 Juſtice is found not to be good, let a man go farther and have better. 


Hence the uſe of an appeal from a canton court to a diſtriẽt court. 


But double litigation is double expence and trouble. If the ſecond 


| Htigation can be ſaved in any inſtance without any extraordinary 


|  expence, ſo much the better. If the time required by the quanti 


of buſineſs is ſufficient to find employment for a diſtrict court of 


immediate juriſdiction, in addition to the canton courts within that 
diſtrict, the intereſts of vicinity and publicity may thus be recon- 


_ Ciled in the firſt inſtance. Where, in the opinion of either at 6 


the ſuperior chancc of good juſtice is worth paying for, by the 


trouble of going to an immediat: court ſeated in the capital town of 
_ diſtrict, inſtead of a nearer canton court, he may have it Under 


laid down as a rule, that the area of a judicial territory ought 185 55 
always to undergo a further diviſion, if the value of the time t 
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ſuch an arrangement, cauſes waich have any thing particular in 


them, either in the way of diff eulty or of importance, will — 


— 


J 


find their way to the diſtrict court: while the ordinary run of cauſes 
will ſtay, at leaſt in the firſt inſtance, in the cantons. And in this 
way nature will effect, in the moſt perfect manner, and without 
any inconvenience, a ſeparation which art and poſitive law could 
not, as we ſhall ſee execute, but in a very imperfect manner, nor 
attempt without very ſignal inconvenience. On this conſideration 
is grounded in part my eſtabliſhment of immediate diſtrict courts, 
and the intercommunity of juriſdiction between everyſuch court and 
the ſeveral pariſh or canton courts within the diſtrict, as according 
0 Titles 5and6. _ : Ms, „ 


Under the reſtriction thus ſet by theſe two conſiderations of 1 


economy it is evident that the multiplication of courts upon this 
ground cannot be carried too far, nor conſequently the extent 
_ of each juriſdiction confined within too narrow bounds. A. 
thing much to be wiſhed is, that no Court of immediate juriſdiction 
mould have an area ſo extenſive, but that an inhabitant ſituated at the 
remoteſt point of it from the ſeat of juſtice, might travel thither, 
.do his buſineſs there, and return in the courſe of the day, without 

\  Neeping elſewhere than at his own home. Travelling early and 
late, this, it is preſumed he may do if the diſtance is not greater than 
ten or twelve miles. This meaſure, not only the Cantons, but 
even the diſtricts, if the ſeats of Juſtice in them are ſet down cen- 
trically, will I hope be found in general not to exceed. To a man 
who can afford no other means of conveyance than what nature 
furniſhes, ten or twelve miles very early in the morning and the 
ſame journey late in the evening would be no intolerable hardſhip. 
A man who has more eaſy means of conveyance at command has 
dt the ſame timeleſs need to regard the expence of a night's lodging 
from home, and leſs occaſion to incurr it. But the perſons not thus 
favoured by fortune are thoſe whom intereſt ought to ſet the law; 
for of ſuch is the bulk of the people mate. | Fo.» 


I ſpeak of immediate Courts: for as to Courts of Appeal, as in 
general they ought not in their judgements to take into confideration 
any other materials than what were poſſeſſed by the Court below, 
and as it will not in any caſe be neceſſary that they ſhould engage 
in any examination of perſonal evidence themſelves, the neceſſity of 
perſonal attendance of parties does not extend to them. But of 
this under the heads of appeals. What if a diſtrict ſhould be found 
any where whoſe funds were inſufficient to the defraying of this 
neceſſary expence? The aid of more opulent diſtricts muſt be 
Called in. Where there is no juſtice there ſhould be no inhabitants. 
And that there ſhould be juſtice in every territory is ſcarcely _ | 


4 


a 
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the a of the inhabitants « that territory than of all its 
* neighbours. 5 
Expences of which all parts 4 the Lingso have the benefit would 
be defrayed by all. It is not therefore merely where a diſtrict is 
unable, but where it is leis able than others, that it has a claim upon 
others for relief. Thus far then extends that leaſt admiſſible number 
of local judicatures, to the expence of which the whole wealth and 
population of the kingdom ſhould equally contribute. In a Wer 
of which the population requires a further diviſion of territory and 


an additional ſupply of tribunals, the ſame cauſe that creates > 


| the demand will afford the means of ſatifying it. The more people 
there are who want juſtice, the more there are to pay for it. 
The caſe above put muſt ſurely be ideal in a country like France; 


unleſs poſſibly in the neighbourhood of Bourdeaux, But in ſome | 


countries, for example in the Ruſſian Empire and in America, it may 


have its application. 
As to the number of Courty of Juſtice that France could afford 


to maintain, we know thus much, that, if according to the ſore- | 
| $0 ing definition it were worth while, ſhe could afford as many as : 


e contains pariſhes. For the can afford to maintain, and always 
has maintained, as many miniſters of religion as ſhe contains 
pariſhes. Better Juſtice without Religion than Religion without 
Juſtice. Religion can exiſt, does exiſt without miniſters: Juſtice 
-never can exiſt, never has exiſted without Judges. But what is 
there between Juſtice and Religion ſo incompatible as that he who 


| 3 5 miniſters to Juſtice might not miniſter to Religion, or he who miniſ-. 


ters to Religion, might not, e at leaſt miniſter to Juſtice? 
On this conſideration ſtand the pal: A in Tit. V. of m 3 


relative to the proviſional and optional uſe to be nade of cclefhal- | | 


tical miniſters in the capacity of Parochial Judges. 
The purely temporal ground of multiplication may, as hath already 
been obſerved, require more courts within a given territory, tlian it 
would be very material on the purely local ground to diſtribute. Where 
this is the caſe, intercommunity of juriſdiction may be permitted 
with leſs ſeruple: and from intercommunity of juriſdiction, in as far 
as other conſiderations allow of it, very material advantages may be 

. obſerved as I ſhall preſently have occaſion to ſhew.' 
Taking a country throughout, the purely temporal ground 


'of multiplication, and the local ground of diſtribution, agree howe- 


ver pretty well in the reſults they dictate. It is only in towns that 
you can find it neceſſary, on aceount of the quantity of buſineſs, 
to ſet down in the ſame territory two tribunals, which on account 


of the diſtance it is will not 87 e advantageous to diſtribute. | | 
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5 Jaudiciary Eftabliſhment, 1 
I What muſt never be forgotten is, that though the grounds for 
5 multiplication of tribunals may be two, the ground for diſperſing 
them, and in conſequence for parcelling out juriſdiction between them, 
is but one. This ſimple and genuine principle of demarcation 1 
mile the geographical one, in contradiſtingtion to certain ſpurious 


ones, of which preſently. * te xs FF 
A s to this principle, it muſt be obſerved, that though, when the 
ſections of territory that have been the reſult of it are very ſmall, 
fox example leſs than the area of the largeſt towns, the benefit to be 
obtained from purſuing it ſtill further, be not very conſiderable, 
Vet that benefit is always ſomething: ſo that in whatſoever ſection 
of territory the quantity of buſineſs requires the placing of two tri- 

Þunals, it is better to place them at a certain diſtance from one 
another than not: and for that purpoſe to cut down the ſection into 
mo, how little rigour ſoever may be thought neceſſary in guarding 

the limits between the two ſections from being overleaped. Neg- 

lecting therefore the purely temporal ground of multiplication, 

as one which can never preſent any tribunals as fit to be erected, 

awhich on the ground of local convenience it would not be adyanta- 
geous to diſtribute, we may conſider d:/tribution, as the inſeparable 
- accompaniment of multiplication, and the geographical principle of 
. demarcation as preſiding throughout, over the eſtabliſhment of 

JJ NES „ 

I ſeem to have ſaid nothing: in fact I have faid every thing. 
So long as any more courts can be ſet down to advantage, in addi- 
tion to ſuch as may already have been ſet down upon the geographi- 
cal principle, ſo long ought more courts to be ſet down, but ſtill upon 


4 


= 4 


_* the. ſame principle. 2 ns OW Er SIO 
MMMWhen there are ſo many tribunals erected upon that principle, 
: as it is worth while to have in a territory, more tribunals ought not 
to be erected on any conſideration, or on any pretence. Add but a 
Fingle tribunal more, on the ſuggeſtion of any other principle, what 
is the conſequence? As a Court of Juſtice, it is uſeleſs: as a ſource 
pf expence, it is pernicious. | . 
Ill any thing prevented the application of the geographical principles 
of demarcation, other principles might be reſorted to, and juriſ- 
diction might be carved out in the manner preſented by ſuch other 
principles. No principle for this purpoſe has ever been adopted in an ex, 
tenſiye country none ever could have been adopted, to the total exclu- 
non of the geographical one. Other principles however, have been re- 
ſorted to in concurrence with it, ſometimes perhaps becauſe ſomething 
prevented carrying the geographical principle to the end of its career, 
Fur oſtner without that reaſon, without any good reaſon, and with- 
. n ig - out 
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out any cauſe but the propenſity to imitation. But all fuch ſpurſous _ 
principles are very bad ſuccedanea to the only genuine one, having 

no advantage over it in any reſpect whatſoever, and being incura- 
bly infected with many, and very important inconveniences, as will 5 
preſently be ſeen. 5 : VVV 
+ - Theſe principles may be all reduced to two: the metaphyſical, as l he 
take leave to ſtile it, and the pecuniary. The metaphyſical principle 
of demarcation is a bad principle: the pecuniary one is a bad modift- 
cation of that bad principle. 2 „ 2 


* 


1 term metaphyſical the principle that gives to one Court one 
fort of cauſe, to another Court another ſort. n is a ſtudy 
as pleaſant as it is ſimple : it is one of the ſports of children. Meta. 
phyſics when well applied, though a very uſeful is a very dry ſtud) _ 
and here being very ill applied, it is a very pernicious one. 
From the ſenſible world you now find yourſelf launched into the 
intellectual. Adhere to the geographical principle, the map of 
France or England is your ſufficient guide. A ſpeculative field now. 
commands and tortures your attention. A new map is now ſpread 
before you: a map of cauſes of action, of forts of rights, of ſorts of 
+ wrongs, or of offences which are the infringement of thoſe rights. 
Spread before you, did I ſay? no: The legiflator has done no 
C ſuch thing for you: he knows not how to do it. He refers to 
_ -  __ objeQts as if they were to be found in ſuch a map: but the map, 
if there be any ſuch thing made, it muſt be you that make it. 
It is for want of underſtanding metaphyſics that the legiſlator 
talks metaphyſics to you, and calls upon you to underſtand it. On 
_ pain that may follow, on pain of life, liberty or fortune, he com- 
mands you to underſtand that with which, had he himſelf underſtood 
it, he would have known better than to have meddleddz. 
IJ 0o0o ſome of the tribunals ſevered by the metaphyſical principe 
of demarcation from the body of thoſe ſet up upon the geographical 
principle, the Committee give the name of tribunals of exception. 
give it to all of them.“ Tribunals of exception are produc- 
tive of various inconveniencies, which multiply in proportion to 
the number of ſuch tribunals. Spite of thoſe inconveniencies, the 
very few tribunals of exception which ſtand in my plan under that 
name, are not only convenient but neceſſary, as will be ſnewn 
further on. Excepting thoſe, of which the Committee take no no- 
tice, no others are attended with any advantage whatſoever. 1 | 
: N Sa Os OY eng 
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£- Courts Martial, Eccleſiaſtical Courts, Tribunals, ſhould there be any, on board 
of private ſhips at ſea; and legaliſed aſſemblies, ſo far as concerns the preſerving good 


order in the aſſembly. - 
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An eſtabliſhment conſtructed excluſively upon the geographical 
7 


. 


principle of demarcation, and that purſued to the utmoſt, 1s charg- 


able with one inconvenience, which is the expence. But of this 


* 
"2 


inconvenience a certain meaſure is inſeparable from the eſtabliſh- 


ment upon any plan: it is inſeparable from all eſtabliſhments : and 


7 65 ſuppoſition, the expence is not laid out without fruit. It is 


rgeable, however, with no other imaginable inconvenience 


whatſoever. An eſtabliſhment into which the other principle of 


demarcation is admitted, is, in proportion as that other principle is 


purſued, attended with no leſs expence, and with the following in- 
_  conyeniencies, from which the geographical one is fre. 
1. Superfluous multitude of courts : hence money waſted to pay 
unneceſlary ſalaries. So many courts as it is worth while for you 


to pay for, ſo many does the geographical principle require: what- 


ever the metaphyſical adds, are juſt ſo many which it is not worth 


| Canton Court, the Diſtrict Court, the Department Curt, the 


your while to pay for. Five courts the Committee have taken from 


the geographical principle; Courts of Appeal included: the 


Superior Court, and the Supreme Court. Four others they have 


taken from the metaphyſical principle: their High National Court, 
their Court of Police: their Court of Trade: their Court of Ad. 
miniſtration and Revenue: not to mention what they call a 
ciliation-office, and Ja court for obſtructing juſtice. / FH 


* 


2. Inconvenient paucity of Courts: 


of ſuch a ſuperfluity. If five ranks of Courts one above another 


are neceſſary in any one ſort of cauſe, fo are they, without an 


exceptions worth mentioning, in each. 


* 


—_ 


graphical principle to each diviſion made of the metaphyſical, they 


tothe four thouſand 


ought-therefore to have had thirty ſets of Courts inſtead of thirteen, 


econ- 


the inevitable conſequence 


Their Court of revenue, for example, has cognizance of debts due 


But if it be inconvenient to a man to travel from one fide to another 

of a diſtrict, to anſwer to a demand of two or three livres made on 

him on the part of an individual, it is not at all leſs ſo when the 
demand, inſtead of being made on the part of an individual, is 


— 4 


* 


made on the part of the crown. _ 


3. Uſeleſs addition made to the voluminouſneſs of the laws, with 


which encreaſes always the difficulty of apprehending and retainng 


® See further on a fuller catalogue of theſe courts. | 


. 


to the ſtate on the ground of taxes: but as four thouſand of theſe 
Courts were too many to diſtribute among the Cantons in addition 
Ce called Canton Courts, the Cantons are 

deprived of the benefit of theſe Courts, which are given to the 
Diftricts only, to the amount of no more than five or ſix hundred. 
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Five times five. and once five makes thirty: applying the geo- i 


ys. 
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them; and the chance that a given diſpoſition of law will in each | . 
given inſtance be ineffectual to its object; effectual only to hb 
purpoſe of drawing down puniſhment or other unexpected hardſhips, | 
for want of having been apprehended or retainſſe. 
4. Difficulty of knowing which of ſo many forts of courts to reſort 

do. How happy the ſuitor where there is but one Court, the Court! 
MH the ſimpleſt of all clowns would not miſtake his way to it. Cut 
1 courts out of another with nietaphyſical ſheers, à ſcience 
that which ought not to have had exiſtence is thus created gut of 
nothing. To the neceſſary ſcience of knowing whether yau have - 
a right and a remedy for it, is added the unneceſſary one of know= © . 
ing to what ſort of a judge you are to ga in order to get your 
remedy. In vain have you re-enacted your 3 law of 
nature, and proclaimed the maxim, Every Man his own Layer. 
The hireling laughs. at your maxim, and fits down in tranquil cef--—- 


2 4 
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» r 
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 tainty of his prey. He knows that, in the very firſt ſtep in the road 
to juſtice, you have built a labyrinth, to which no man bas a cer 
tain clue, and to which no man but a lawyer can pretend to have 
Sy 5 5 the Committee, the foundation of their labyrinth is laid; 
but who ſhall ſay, when, or by whom, it ſhall be finiſhed ? —Out f 
the firſt parcel of metaphyſics come forth doubts: then comes more 
metaphyſics to ſolve thoſe doubts ; and out of the freſh metaphyſics ' 
ariſe freſh doubts, At a moment's glance, I ſee doubts. enough- 
to fill a volume: — but who would thank me fer it: 


5. Subſervience to the purpoſes of publicity is not the leaſt | 
among the advantages of the principle of - univerſal competence. 
Tribiinals of exception cut off the attention of the public from the 
principal courts, and from each other, and break down the ſuper= 
intending part of it into portions too ſmall to be ſufficiently” - 
... FFFJ‚ er 

EG in Fache, as in France, a thouſand heterogeneous tribunals, 
armed with ſcraps and fragments of juriſaiction, diſtract the atten= _ 

tion of the public, not leſs OY. ROY OI the face of Gatber a 8 


ln conſidering the neceſſity of advice as reſulting from the complication of the | 
ſyſtem of tribunals, I ſpeak with reference to the current ſyſtems of Procedure and 
ſuch as the plan of the Committee ſeems to promiſe. According to mine, even this .- 
- Cauſe, powerful as it is, could not produce any ſuch neceflity. The ſuitor having a 14 

, Tight to go into any court, and claim the attention of the judge thefirſt moment ha bf 
ſees him uncecupied, to bis demand, whatever it vas, and to the fats, whatever —_— 
they were, on which he grounded it;, it would lie upon the judge to tell him whether | 15 
it had any foundation in law, if ſo, in what part of the law, and to what other Wie 

» _ Judge, if not to himſelf, it belonged to make it good. e 
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This, and that and t'other court, 


* * 


extorts attention from the moſt incurious eye 5 
* Aﬀt for the advantages of this complication, they are abſolutely 


none. No, not the ſmalleſt article; not a ſhadow of advantage. 
A particular branch of the law, it will be aid, will in a parti- 
u 


t find of itſelf conſtant employment for a court of juſtice. 


| cur + & i "2 bs TY 
Be it 18. What follows ? That you ought to have a court em- 


_ eſcape from obſervativn ; but the court, an object deriving great- 
nels from its ſimplicity, lifts up its head like, a land-mark, and 


11 


Siutbef up theſe fragments, ge them into one great receptacle, no 
Ft of the public will be loff. 


powered to take cognizance of that branch, and no other? By no 


means. — By denying to that court all other branches of juriſdiftion, 
what do you gain? Nothing. Oh! but the judge may not under- 
tand the other branches ſo well as that particular one. Why fo? 
hat ſhould hinder him? Does not every advocate that practiſes 


underſtand every branch? The knowledge which you make ſure 


of finding in every advocate, why ſhould you doubt of finding it in 
Z judge? The judge has the advocate to prompt him: — who is 
_ there to prompt the advocate? When the book * law is 


opened before him, as you intend it ſhall be, will it be more diffi- 


* 


Cult for him to read one Page of it than another ?—No: if the law 
ificult than another, it is this very ſci- 


has any thing in it more 


difficulty. What belongs to him, and what does not, is one o 


ered, has to ſolve. 


> » 


The particular branch of buſineſs, you ſay, will be ſufficient of | 
Itſelf to. fill up the time of one tribunal. So it certainly may be, 
* fufflcient to take up the time of one court, and no more; juſt 

_ - Juffiicient to take up the time of two courts, and no more; and 


fo on. All this is poſſible: but the chance againſt its being fact 


Are infinity to one, Is one of theſe peculiar courts not quite ſuſk-' 
_ - cient? Two ſuch courts will be ſufficient, and a great deal more. 

Inſtitute but one of them, all men are delayed, and ſome. go with- 

- Gut juſtice. Inſtitute two, the judges of one or both fit idle a 


reat part of their time. I aſk, What. is the uſe of their being kept 


idle, ſurrounded as they are by fellow-citizens, who, for rights 


relative to other branches of the law, are lingering without re- 


** . i . 
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the moſt difficult points which the judge of a tribunal of exception, 


_ © Ence, which oy create out of nothing, under the notion of OG IF 


Fr” 855 the judge from whoſe juriſdiction a tribunal of exception ht 


Bad as the metaphyſical principle of demarcation is, the pecuniary 
is fill worſe. Why? Becaule to all the bad qualities of the meta- 0 
pPhyſical, it adds others of its own. To ſuch a court ſhall * 5 


makes the thing beyond value? Does the a 
principal, or of coſts of ſuit to both, raiſe it 


OOO. 


the cognitance of fork and ſack forts of caues, fora the N 


ſical principle: - provided wy are not beyond ſuch or ſuch a value, 
ſubjoins the pecuniary.— 


LUDJC hat follows? That, beſides being 
plagued about the ſort of cauſe, you are plagued about the value, _ 


What if the value of the thing change in the courſe of the cauſe ? 
What if there be ſeveral who claim ſhares in it, or againſt whom 


ſhares are claimed? What if one claimant gives up his ſhare, and 
lition of intereſt 20 
yond value? The 
doubts, that ſprung out of the inſtitution of atſeffors to criminal 
examinations, are nothing, in compariſon with the unobviated 
ones that might be drawn out of this ſingle word. £ 


But the worſt charge againſt the pecuniary principle is yet be- 
_ hind. It is the being connected, as it is inſeparably, with a falſe 

| eſtimate of importance: in conſequence of which, cauſes of chief 
moment have been treated in various ways, as if they were of little 


moment, or none at all. 


To detect the falſe meaſure, we muſſ lay down the true, | Views 


a cauſe through the medium of public concern, the importance of 


a Claſs of cauſes has two meaſures: its importance to the intereſt 
of each individual perſon concerned- in each individual cauſe, ard 
the number of individuals fo concerned. - © . , 


On both accounts, the importance of a claſs of cauſes, relative 
to a ſum nominally ſmall, inſtead” of being, what the pecuniary - 
principle always ſuppoſes it to be, leſs than that of a claſs of cauſes 


relative to a ſum nominally lafge, is greater. The importance of a 
ſum to the intereſt of a given individual, is in its ratio to his in- 
come. Tt is but a ſmall proportion of the people for example, in 


France, that have each ſo much as 200 livres a year to live gn: a 


very ſmall proportion, indeed, if women and children, are to be 
taken into the account (5): the king's brothers are to have each 
exactly 20, ooo times that ſum; 2, ooo, ooo of livres. Ons livre is 
therefore of at leaſt equal importance to the one, to what 20,000 


hyres is of to the other. It is, in fact, of much greater impor- 
tancè: for ſuperfluity will bear retrenchment, and that in propor- 


tion as it is ſuperfluous : a bare ſubſiſtence will bear none. Take 


from a king's brother half his income, he ſtill remains ag 


opulent prince, Take from an ordinary day- labour er half his in- 
'Fome, he ſtarves, | > e JEW a Wn rr Jones 


13 Taking 


* M. Claviere, in a late publication, makes the average expenditure of an indiyie 
dual in France, lich and poor taken tugetter, ro more than 146 livres a year, : 


. * 
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When the ſubject th 
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e Taking this for the true meaſt ſure of pecuniary imparta . 
importance of a cauſe, taken indiſcriminately, is rather in the _ 


Inverſe than in the direct ratio of the ſum; for as the claſſes of men 


are more numerous as they are poofer, and the moſt numerous of 


all is the pooreſt of all, a cauſe about a ſum is more likely to be the 
_ cauſe of a poor man, than a cauſe about a large one. 
be medium, through which the, queſtien of importance has 
uſually been viewer different tinge. That cauſe is a cauſe 

of importance in the eyes of a legiſlator, that would be ſo to a man 


of his opulence, that is of his dignity, and to the great men, that is 


to the rich men, he is wont to live with, of whom alone he is wont 


d think with any degree of complacency, and who alone are deſerv- 


| 
| 


2 


ing of his care That cauſe is a cauſe of importance in the eyes of 


a lawyer, which will afford a lawyer ſuch a fee as a man of his dig - 


nity may ſtoop to take. Such a cauſe is to be ſummoned up to tho 
| fark e 10 tas 


rior courts where men of ſuch dignity do not diſdain attendance, 
A cauſe of. no importance is a cauſe that will afford no ſuch fee. 


What becomes of ſuch cauſe, or of the claſs of people likely to be 


concerned in ſuch a cauſe, is a queſtion not worth caring about. 


The cauſe and the parties are turned over, without appeal, to ſome 


_ obſcure and inferior juriſdiction which does with them what it 


; o 


From the notions, juſt and | unjuſt, that have prevailed relpeti ng | 


the importance of different claſſes of cauſes, two principal diſtinQtior.s 
| have been deduced: one reſpecting the mode of judicature to be re- 


ſpectfully allotted to them; the other reſpecting the treatment to be 


given to them in the way of appeal. The latter conſideration belongs 


to the next head: a few words relative to the former may come in 


- here” 


It is called, is the juſtice which the reverence of lawyers has pro- 


vided for important ſuitors and important cauſes Summary juſtice 
is that with which, in their diidain, they have, in ſome few in- 


ſtances, prevailed upon themſelves to indulge the vulgar herd. 
Regular juſtice, — that is, dilatory, expenſive, refined juſtice, and, 


in every reſpect, and every inſtance, the worſe for its refinement. 


Summary juſtice, that is, cheap, expeditious, and . ſubſtantia). -_ 
The diviſion having been made, the diſtribution could not have 
15 been more happy. But the plain truth is, that no ſuch diſtinctioen 


_ ought to have exiſtence. Good juſtice, it is not leſs in the power of 


legiſlators. to beſtow, if ſuch is their pleaſure, upon the moſt im - 


Portant cauſes than upon the moſt trifling ones: upon the rich than 
LR LE ͤͤ ĩͤĩ b WS, upal 
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rives, it 3 by the gare of his 1 
- keepers, and not unfrequently by their neglect. Regular juſtice. as 


/ 


Clap. III. Tit. II. continud. 18 
upon the poor. Juſtice, in itſelf, is ſimple: it is the ſame for one 
man as for another: it is only legiſlators, who, by the advice of 


lawyers, have complicated it, and torn it into ſhreds. It is neither 


above nor below any man's level, unleſs where removed out of his 


1 by the intereſted cunning or blundering anxiety of thoſe whole 


province it is todiſpenſe it. 


That ſummary juſtice is realty the genuine, and regular the coun- 
terfeit, is what any one, who has read the obſervations on art. 21. 


of the preceding title, has, I truſt, found ſome cauſe to ſuſpect. = 


3 


* 
* 
* 


- 


o 
Sd 


To convert his ſuſpicions into compleat aſſurance belongs not to 


the preſent work, but to the. ſubject of Procedure : 


If theſe principles of demarcation have no foun 4 nee Th ler, 
how came they, ſay you, to be adopted ?—Juſt as fo m ins ode 


principles came to be adopted in legiſlation, at firſt from ſome nar- 
row private intereſt, or ſome narrow view of public good, afterwards -_ 
from imitation, Force alone decided geographical boundaries: force 


and cunning togetherdeciced metaphyſical ones. In the war of all 
againſt all, while Baron and Baron were fighting for territory, law- 
-- yer ſeized what he could from the Baron's lawyer: the Baron's 

3 as well as he was able: the Prieſt ſtole what he 
could from both, This was the caſe all over Europe. In France, 


this precious branch of metaphyſics derived peculiar encouragement 
from royal indigence : juriſdiction was cut in ſlices to be fold : and 


* 


the diſcovery of a new branch, capable of being ſtripped off any how 


from the old trunk, was like the diſcovery of a gold mine,— . 


Ne Jaws would cauſe, every now and then, freſh, branches to 
ſprout out: and then, what was to be done with them ?—Diftributed 
among the acts of judges in being? Their hands were full already. 


yer and lawyer were ſcrambling for juriſdiction. The King's la w- 


- 


. « * 


New remedies would now and then be thought of for old ſubſiſting 


rights: the old judges could not, or would not apply them: and 


new workmen were appointed to the new work. Tired of being with- 


out juſtice, in countries where the extravagance of the price threw it. 

out of people's reach, parts of the people would grow c'amorous : 

their cemand would, every now and then, be complied with, as to a 
few ſorts of cauſes, to a value too ſmall to be worth a lawyer's no- 


| tice; and thus the pecuniary e came to be grafted upon the 


5 metaphyſical in theſe and ſeveral ot | 
_ Ciples of demarcation had got fo far the aſcendant as almoſt to hide 


the natural one from view. 


*s 


er ways. The artificial prin- 


The Committee found this ſyſtem of complication in full vigour. 


What did they? They did, as every body muſt do: go to 


work upon the old ſtock of ideas, when time or the diſcoyery of ner 


- * 
N 1 2 2 = ** 
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and better ones is not to be had. When the treaſury of , error is 3 
exhauſted, then at laſt comes truth: when the ſtores of complication = 

are expended, then at laſt comes ſimplicity. ' 5 - 


I have ſpoken of certai 


in tribunals of exception under the name of 
neceſſary ones. Their bare names might perhaps be received by 

molt men as ſufficient: proof of their title to that epithet. But 
4 legiſlation ought not in the minuteſt article to reſt upon the naked 
grounds of prejudice, Error lurks among unqueſtioned pro- 
proſitions. VVT J 

1. Courts Martial. Among military men the neceſſity of 


ce ſtricteſt diſcipline is obvious to eyery body. Such diſcipline could 


not be maintained without military Courts, All is loft, if obedience 

does not follow inſtantaneouſly upon command. A ſoldier might as 
well be out of the reach of command as out of the reach of inſtant 
- Judicature, In ſuch a ſervice itinerant ſuitors muſt be acccompanied 
by itinerant judges. In ſuch a ſervice, no one can fo well judge of 
the importance of an order as he who gives it. While the ordinary 
judge was learning ſo much of the art as would be neceſſary to enable 
him to form his judgement, the ſervice would be going to ruin. 
Happily they who command foldiers will ſerve to judge them, ſo 
that the nation will not, on the ſcore, of this part of the judicial 


* 


_ - eſtabliſhment, be loaded with any additional expence. 


2. Tribunals, if any thing of that fort there be on board of 
veſſels in private ſervice, as ſurely there might and ought to be, 


would ſcarcely come to be mentioned under the head of tribunals of 


exception, were it not for the ſtate of ſubordination into which their 
_ judgements might be put in the way of appeal, with relation to the 
ny Courts. While at ſea, if any juriſdiction is exerciſed over 
the claſs of perſons in,queſtion, it muſt be by a tribunal of exception : 
for a judge cannot be on land and out at ſea at the fame time, 


- While in harbour, the neceſſity for the tribunal of exception exiſts 
no longer: for the harbour is within the reach of ordinary juſtice. . 


But in this inſtance nothing hinders ' but that the judgement given 
by the tribunal of exception out at ſea might, when the veſſel returns 
into harbour, be ſubject to, review of an ordinary Court. If fo, that 

Court ought for the reaſons given under the head of. appeal, to be a 


| of pure appeal and not an immediate Court. | | 
3 . Eccleſiaſtical Courts, in as far as their juriſdiction is confined 
to the maintenance of eccleſiaſtical diſcipline among eccleſiaſtical 
men, I have added proviſonally to the number of tribunals of excep- 
ion, merely to avoid prejuding a delicate queſtion at an immature 
riod, This ſtable will hurely be taken by Hercules for the ſcene 
f'one of his labours, but ſurely it will be the laſt ſcene, - 1055 


— 
4 « 


3 . * 
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reaſon grounded on the ſuppoſition of a peculiar fort of ſkill not 
likely to be poſſeſſed: by ordinary judges, this reaſon, if not altogether 
| ſo cogent in this as in the military department is at leaſt at a'diſtant 
view as plauſible. This is no place for giving that plauſibility any 
. . ̃ ͤ OW rey | EO 
44᷑. Repreſentative bodies and other legalized aſſemblies, for the 
porpoſe of preſerving good order during the continuance of the 
aſſembly.— To deny an Aſſembly a tribunal for this purpoſe would 
be to refuſe it the right of ſe}f-preſervation, Without the means of | 
quelling diſturbance, and that at the very inſtant the diſturbance wass 
offered, it might never act, for it might be conftantly diſturbed. * 
A negative upon all its acts would thus be in the power, not only N 
olf every ſingle member, but of every idle or malicious ſtrange. 
Caſt an eye over the ſeveral heads of inconvenience which pledded 
againſt the eſtabliſhment of tribunals of exception in general, you | 
will find them either apply but faintly in theſe inſtances, or-vaniſh _ . 
altogether. But any farther diſcuſſion relative to points ſo clear 
would ſcarcely be of uẽ,ñ!,; Io | FE om # 
| To theſe tribunals of exception, of which the Committee take no = 
notice, but which they certainly have no idea of aboliſhing, 128 = 


add the follewing ones, which they either create or preſerve. 


| 
mentioned, I believe, but five of them in a preceding paragraph : — | 
for the ſtores of ſuch a mine were not to be exhaufted by a firſt \ |} 


glance. 


I. 
* 


New Tribunals of Exception, erected under the expreſs character 
V of Courts of Juſtice. . EM 
1 5 \ i 3 


5 Bb Family-Tribunal for civil caſes. inn. art. 8 Fe | 
| 2. A different Family-Tribunal, for penal caſes. H. 12 
e 006-2906" „ - ones e 5 

| 3. High-National Contr” Tis ò ⁸oM»';').§ũ§»w: 
4. Municipal Bodies, under the name of Judges of Police. 

Pe. Tit. x117. | | j 2 


1 


5. Courts of Trade. Tit. x1v. „ „ | 
6. Immediate Courts of Adminiftration and Taxes. Tit. xy. | 
7. Appellate Courts of Adminiſtration and Taxes, formed out 
- - 21+ + of the Buperide ß in. 37: 
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| 1. NM Tribunals of E xception,. or Law. 3 of a- parents 


_ "hind, deſigned to block 7 ad entrance into the Courts of Tiles. Fe 


2. 'Canton-Courts ſet up in the e of Recent 00 ion- 
Offices, in the way of the Diſtrict Courts. Tit. Ix. art. . | 


WY n ſet up in the way of the Di- 


| 5 ſtrict Courts. Tit. Ix. art. 4. 


3. Dickriet-Reconciliation-Offces, ſet up in i the way of the De- 
+ = partment-Courts, Tit. 1x. art. 5. 
4. Diſtriet-Reconeiliston-Offces, ſet up in the way of the Su- | 
. © /|_perior Courts. Tit. 1x. art. 5. L 
>  Diftri&-DireQories, ſet up in the charair of Recolicilieivhs 
- Offices, in the way of the Immediate Court of Admini- 
tration and Taxes. Tit. xv. art. 5. 
6. Department. Directories, ſet up in the character of ILY : 
N liation-Offices, in the way of the Immediate Courts of 
Adminiſtration and Taxes n on ſpecial matters. TI it. 
Xv, art. 6 & 7. : 
cal: Municipal Bodics, ſet up in the character of Reconciliation: 
3 in the way of the Immediate Courts of Admini- 
ſtration and Taxes ſitting o on other . matters. Ti it. xv. 


art. „ 8 1 | 1 


m. Wes Tribunals if 3 or Law- Offices ” a perticuler 
_— kind, aefigned to fmeath the road to the 9 HJuſlice. 


15 Diftria-Reconciliation-Offices attached, in the charter of | 
\ Charitable-Law-Offices to the Diſteia-Courts. Tit. IX. 


— art 6. 


= Charitable-Law-Offices, attached to the Department-Courts, | 


Tit. 1X. art. ; 
3 Charitable-Law-Offices, attached to the e Superior Courts. 


Tit. IX. art. 7. | 
we Old Tribunals 7 Baception preſerved. 


1. Tranſit-Duty-Courts. Ti it. xv. art. 5. 
2. Mint-Courts. Tit. xv. art. 13. 


Intercommunity, I have already obſerved, is not en 
with demarcation.— It is neceſſary there ſhould be boundary-lines. 
Were there none, a plaintiff would not know from what judge he 


£ was * to aſſiſtance : A defendant would not know to what 


Near 
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judge he was generally amenable: the judge would not 


what ſuitors his ſervices were principally due. No man Would 
know how far he 3 have to go for juſtice: no man could be 
ice any where. Boundary- lines once traced, - 


ſecure of finding juſtice 
it ĩs not neceſſary that men ſhould be rigorouſly confined within 


them. Convenience was the final cauſe of tracing them: the cauſe 


' ceaſing, ſo ſhould the effect. 


* 


Dp pon the application that may be made of the principle of inter⸗ ; 
community of juriſdiction, depend ſeveral very eſſential advan- 


tages 


1. Convenience in reſpect of diſtance. In general, the court of _ 
2 man's on pariſh, canton, diſtrict, or whatever the diviſion be, 


will be nearer to him than that of any other circumjacent one: but 


if not, why tie him down to it?—In general, it will be more con- 
venient to a man to ſtay at home, than to go elſewhere: but if 


| buſineſs, or pl:afure, call him elſewhere, why make home a priſon 
to him? The place moſt convenient to the one party, is not al- 
ways ſo to the other: when intereſts thus claſh, it is for the leſs to 
give way to. the greater. The convenience of both may point to a 
pot which is the home of neither: if the judge can ſpare them any 
of his time, without pre) udice to thoſe who have a preferable right 
to it, why ſhould the law grudge it tem 7 
2. Giving the greateſt number the benefit of the beſt judicature, 
In England, under a decline of faculties, this facility has more than 


once afforded a palliative to the inconvenience of an irremovable 


5 F Keeping up emulation among jud 
rank, 


A ſort of perpetual election will then be kept up, but that a quiet 


one: and the honour of a judge will be meaſured, as the proſit of a 


5 ſhop-keeper, by the number of his cuſtomers. 


ne influenee of the principle in 


7 


not altogether imperceptible, certainly, if ſo, it is not, at this 


time of day, otherwife- than ſalutary, in Engliſh judicature.— 


> 


tance. Shortly after the Conqueſt, ignorance drew at random 


various boundary lines of the metaphyſical kind, in the upper regions 


ol juſtice ®:. mutua fraud, If by ſordid motives, ſtruggled, 


= 


| es. Judges of the ſame 
eſpecially neighbouring ones, will be rivals for confidence. 


this line dias been thought to be 


Though probity requires cauſes of a more powerful texture, exer- 
tion, and the ſubordinate qualities of affablle —_ e temper, 
may derive, from a circumſtance like this, no inconſiderable aſſiſ- 


® Splitting the Aula Regis into the Ki 3's Bench, Common Please, Exchequer, - 
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py various CD overleap them : the war DEP in a fort of We” 


. uti paſſidetis, productive of a . 8 meaſure of intereommunity in 
— — uarters. —If any thing remains, at this time of day, of all 
that Warfare, it is a cerjain-dignified emulation, covered by decorum, 
5 25 no otherwiſe. perceptible than in the good qualities that How 
: Fam it. i 
4. Preventing conflicts of juriſdiction. "Wide 
| is Hi fixed in this way by geometry, is made oy 
there is no room for rapine. 
I Will venture a prophecy: it can be no — W of 
5 virtue, as well as good fortune, that can ſuffice to disfulfil it NM o 
- ſeoner are the committee's magiſtrates inſtalled, if peradventure 
they ſhould. be inſtalled, than they will fall together by the ears. 
' 'Serpent's teeth are the ſeed : "Irv judges will. be the harveſt ; 
the metaphyſical entrenchments thrown up by the committee invite 
attack, rather than repel it. Convenience will find them adamant: 5 
doubt and chicane will find them ſhadows. 
The committee have gone before me in my prophecy. One of 


ol the functions of their ſupreme court (Tit. x, art. 9.) is to keep re- 


pairing theſe entrenchments as the earth crumbles, and to quaſh 
hulpments that overleap them. . 5 
| have a ſingularity on this bead. Duaſhing, the favourite 
paaſtime of Engliſh ju has no licenſe from me. 'Nyllity, the 
cChoiceſt inſtrument of fraud and chicane, is not upon my liſt. 1 
care not by whom, or in what way, juſtice be done, 2 what is 
done be juſtice, In my ſyſtem is dee diſpenſing power nor 
VvVicarious puniſhment. I give to 8 er's clerk, to no hackney- 
writer, a negative upon the laws. up in no garret, nor in 
any cellar, an office for ſelling —_— With me, judgments are 
. alterable or reverſable, always for injuſtice, never for irregularity. 


If there be blame, I. uniſh the author of the miſmanagement, not 


the e who af er by it. 

nſuring the ſuitor againſt partial and ſuſpected judicature. The 
3 will have — left to wiſh for on this head: if, as oſten as 
it happens to the Judge: to find himſelf. expoſed to the action of 
any cauſe of partiality, weak or powerful, viſible or inviſible, he is 
not on nly at liberty but bound, either to diſmiſs them to another near 
tribunal, or to difcloſe to them his ſituation, aſked or —— * 
the party concerned m ay take his choice. 

Such are 'the. conſiderations which dictated the prin 


intercommunity as developed in — 215 oy proviſions that frm = 
fourth table in my draft. ; The 


f 


di It. Tir: 7. contri. 0a ig 


The Cn hw theix wy for this too. If an inhabitatit_ | 
of Provence or Navarre has his ſuſpicions. of a Judge, he has but to 


take a walk to the ſupreme Court at Paris. (Tit. x, 9.) At the end 


of a law - ſuit carried on in due form, he will get, or he will not get, | 
a judge that he likes better: and then the law-ſuit, which is to give 
beg what he wants, or fave him from mega he ban; hy is at b 
8 8 970 1 25 f 
The inſtitution of _cirexits has been er of- as'a "naiebpiece. 
| Great men travelling round the countr twice a year, ſtaying two 
whole days in a place, and carrying juſtice home to the very donn | 
of little men: What condeſcenſion ! Juſtice at thirty or fo 
miles diſtance is certainly better than at three or four hundr 
Juſtice four days out of the the 365 is certainly better than no = 
at all on any day. The worſt poſſible plan that could be contrived 
is certainly four times as bad an one as this elaborate contrivance: 
but the moſt ſimple and moſt obvioys which is, to put judges where 
they are wanted, and to Waden * where they are, | ** ee | 
Z tu 0 
* * *. * „ OR S. Ts + 2 
Engliſh circuits, I underſtand, have partizans in a + IN wy 
ſembly in France. What follows is a tribute of . to thole 
' honourable gentlemen. 
The denial of juſtice i is no _evil—Afſfume but this one poſtulati, | 
ou may prove that the inſtitution of circuits, as it ſtands in 
Eng and, has ſome. colour of | advantage.—1., It gives you no bad - 
chance of not having a partial judge. Staying but a day or two in 
a county, a judge has no time ta form connections in it; If country 
| gentlemen never came up to town, and if barriſters never went 
Circuits before they were Judges, - nor ever went the ſame circuit 
twice after they came to be judges, they might, have no ſuch con- 
nections. Whatever antiſeptic virtue there may be in mobility, 
there is, — rather more in paucity, reſponſibility, and publicity, 
or judges would not be what they are. It gives you a cheap ee . 
| Bm -nt.—Send a judge to a place four days, he will coft yo 
but a ninety-firft part of what. it would coſt you to keep him there * 
at the ſame enormous ſalary for 265. Keep no judge any where, 
and your eſtabliſhment will be {till cheaper. One tlfing the argu< 
ment forgets: that what you ſave in judges, you ſpend ten t mes 
over in counſel and attornies. Inſtead of having one judge to pay 
for all cauſes, you have two or three counſel of as many different 
ſorts, and two or three attornies, of ſo many different ſorts, 
to pay in every cauſe. No cauſe but what muſt travel back 
wards and forwards between town and c  wntry ſeverai times, W 
. out reckoning appeals: and cauſes do rot travel from thirty to three 
| W and odd miles for nothing. ' You have a country counſel to 


C2 5 1 Pay, 


— 


— 


| town counſel,” and a ſet of travelling town 
cCounſel: you have a country attorney to pay, and a town attorney. 5 
This is part of what you get by not paying your ſhare towards tne 
ee, nn TT, 
If motion be neceſſary to honeſty, nothing hinders your putting 
your judges into a roundabout, ſo long as you put a ſeatinto it for every 
county or whatever elſe the divifion be, with a judge in every ſeat. 
Complication precedes ſimplicity. Invention begins in imitation. 
J had made a model of a roundabout formy judges —I ſettled my 
principle of intercommunity of juriſdiction, Imoulded into the form 
repreſented in Tit. 4. of my draught, and I threw my round about into 
- - the fire. I invite the Committee to diſpoſe of their twenty ſets o ß 
ttibunals of exception, in the ſame way. I may ſhew, per- 
haps, more at length, what they will be gainers by ſuch ſacrifice, 
My roundabout would have coſt money, for judges do not dance for 
nothing. My principle of intercommunity coſts not a fartbing. 
When improbity is rendered impoſſible, contrivances for rendering 
it ſomewhatleſs probable . may be ſpared. - Iv | 


Another thing the argument forgets : that circuits keep defend- 
| _ ants in criminal cauſes in jail, ſix months in ſome places, twelve in 
others, before trial. —Oh, but if they had not been guilty, they would 
| | not have been put there.—Pethaps ſoz. and. if fo, there is no uſe in 
trying them by circuit judges. Several other things the argument | 
| forgets — that, between circuit and circuit, evidence vaniſhes, wit- 
ngneſſes are tampered with, juſtice flies away in a pet, if a witnefs's ' 
| | watch happens to go too flow : cauſes loſe” the beſt part of their 
| features by being ſqueezed into a nutſhell: time digs a great 
RE gulph betwixt delinquency and puniſhment.—But what need can 
there be to remember more? * 5 
If you will have circuits to be good things, keep to metaphors. 
Corruption breeds in ſtagnant waters. Aſſume that judges are 
waters, and the thing is done. F 
Tyres courts, with twelve judges in them, ſerve by the har 4 „ 
ei rcui te, for as many jury cauſes as all England ſupplies, I will tel! 
geatlemen how they may make twelve judges go as far in France; 
Fnacta law that no man ſhall ſue another for a ſhilling, without 
ſpending thirty pounds before he knows whether he ſhall get it or 
no, anq as much. more up to three or four hundred as circumſtances 
may require. The laſt ſhilling I have happened to hear of as got in 
_ . this way, coſt the plaintiff 130 pounds, of which however by the 
help of the judges certificate in his favour he got back all but the 
odd thirty. This ſhilling had nothing to diſtinguiſh it from other 
| | thillings.. When you give 1501. for a ſhilling, you may ſet down 
{i the exchange as ſomething above par, according” to the _ w 
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Engliſh jule. After this, Jet Frenchmen ſend to Engliſh prac 


ſor models of juſtice, 


each caſtle encloſed, a giants who, gro 
ſat banqueting on the 


| Ä COUT n RETAIL. a I ! 15221 
Do gentlemen ſuppoſe that the uſes that have been found fas 


| circuits were the conſiderations that produced them? The intereſt = 
of the individual, or the moment, produces laws in a dark age: 
ingenuĩty finds uſes for them in a more. enlightened one. Do they 
conſider what-it was for that circuits were ſet a going It was to 
enable the great tyrant to ſwallow up the little ones“ While he 


feudal tree was in full mee up like muſhrooms, 
ing treaſon. at the King, 
wourite food of giants, the bloed of the 


| bethought himſelf at laſt of diſpatching giants-errant 0 l ths 4 
little giants, that he might get their ſhare. As theſe hunting 
giants required to be fed till they could find game, it was only now *' 
and then that ſuch hunting parties could be fitted out. At firſt it 
was once in ſeven years, and this was counted a, “ ſtupendous 

effort of magnanimity and benevoſence,“ by the romancers f 


preſent.— The little giants were killed, but the giant-killers, in- 
ſtead of filling their places with good men, went on their rounds, 


alawyer's gon upon his back, ſat ſqueezing che blood out, and = 
giant, whoſe - 


conveying it. into the monſter's mouth, The a 


dwarfs, with all their ſqueezing, could not ſupply him faſt-eno 


that time. At laſt it came to twice in one year, where it ſtands at 


as they continue to do to this day. | 


When a piece of clock-work is ſet agoing, and heads to look 


after it are wanting, it keeps on going, whether it be of uſe or whe- 


' theritbe of none. The old clock-work of revolving Judges, 


partly becauſe it was of uſe when new, but much mote becauſe it 
is ſo old, that greateſt of all merits in the eyes of layers. 
| The National Aſſembly of France has been, charged with mad 


neſs for pulling down eſtabliſhments: and becauſe they have done 
ſo, the nation it is ſaid is miſerable.. Thoſe who entertain them- 
ſelves ſo much with the idea are yet, it ſeems, to learn, that if you 


would have a good houſe in the ſite of a bad one, you muſt pull 
down your bad one. Were the French legiſlature as careleſs for 


the moment as the Engliſh legiſlature has been ever ſince it has 


been a legiſlature, there might be ſome foundation for the char 
While the local judicatures of the Barons Courts ſubliſted, juſtice, 


ſuch as it was, was to be had for every ching. The ſhort 2 


1 


* hero red 


a 


* f 


bo? — — * 
— S rn — 
— ä—4—ä—— ͤ w˙i³zy.— —— —— —— — — > 
— I 2 a” 
7. 


* 


oa Ed — * 
A — — 2 2 — r ſs 5 — | l 
: — — por ry, Sh * EP WoPpearaaderra te eoogo en Ea ena” eee nn tl + wo eos 
— — — „ — — =>, — 25 — * . 
N j 


bs — as = 
rr rue: me mn 
————ä— — — — of 


Had 
. tory demolition were ſo pathetically expatiated upon, I 
] ord find in No of +x by 
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5 lies in the period of the firſt circuits: for if men could have lived 


ſeven years without juſtice, ſo might they until ſeventy times 
ſeven. Wich much ado, thoſe judicatures were demoliſhed. Feel- 
ing the want of them every hour, we have been fitting upon the 
ruins for ſo many centuries, without ſo much as a thought of re- 
building any thing in their room. 
he honour of a ſeat in that houſe where the miſeries of 


| my heart to propoſe the reſtoration of theſe local ju - 
dicatures. On what ground? Not under the notion of putting a 


a | 1517p e fru under the notion of W it poſ= | 
u 


ble for the body of the people to have juſtice :——1 feel full well 


_ theweakneſsof all ſuch ſuch arguments. No. But for the plea» 


ſure of demoliſhing the work of innovation, and re-edifying that 
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Trr. II. continued. On CounTs of Arr. 
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Covers of Appeal form the ſubje& of this chapter. 
ee this head, anſwers will be ban . to the following 
queſtions: | 0 e oe 
F 1. HY hether any ſuch Courts are neceſſary, and, if neceſſary, 
on what account ? ; 5 e 
2, To what cauſes their juriſdiction ought to extend? 
3 . At what places tribunals of this nature ought to be erefted I 
4+ How many ranks of ſuch tribunals there ought to be 
erected one above another? In other words, How many degrees 
of appeal ought to be allowed? ä . | 
5 Of what deſcription the Judges ſeated in ſuch tribunals 
ought to be? Whether in the e vn of this ſort of Judge 
there ought to be any, and what difference, diſtinguiſhing him 
from I e of an immediate Court? „ 
6. Whether the functions of an immediate Court, and thoſe 
of a Court of Appeal, ought in any inſtance to be lodged in the 
ſame hands? In other words, Whether appellate juriſdiction 
ought in any inſtance to be joined with immediates? 
7. What ought to be the proportion, in point of number, be- 
tween immediate Courts and Courts of appeas?? 
I The anſwers to theſe queſtions will depend i great meaſure 
upon the inconveniences liable to reſult from the allowance of 
appeals, and upon the remedies that can be provided againſt thoſe 
inconveniences. But the proviſions by which thoſe remedies are 
adminiſtered are moſt of them ſo many proviſions of procedure. 
This conſideration renders unavoidable the anticipating on 
the ſubje& of procedure in ſome degree. Not a branch in 
„5 8 —_ 2 legiſlature 


„„ Jovretar, ESTABLISHMENT. 5 Chap. IV. 
legiſlature but what is 1 with every other. Not a 
twig can be managed as it ſhould be "EN him who does not bear 
in mind a Ne of the whole (a). | 


$ 2. c for. the allowance of Appeals, | 


—__ aaa: you 8 miſcondu&t on the part of the 
* Suppoſe no ſuch miſconducc, rebearing anſwers ery 

ole. 

he uſes of this allowance are two: 1. To correct Im 
deciſion, whether intentionally ſo or unintentionally : 2, 
prevent deciſion intentionally wrong, by rendering the _ 
.compliſhment of its purpoſe hopeleſs. 
” Undue decifion is not the only means whereby the object of 
"undue decifion is capable of being accompliſhed : it might 
equally be ſo in many caſes by delay (5), or by ſuppreffion of 


evidence (c). 


Suppreffion 


(a) Other quaſtions; though relative to appeals themſelves, not eld neceſſary to 
conſider with reference to the eſtabliſhment of Courts of Appeal, will have no pore | 
here— 

1. What, if any, are the orders from which appeals may be made, over and above the 
definitive decree ? 

2. What are the changes which it ſhould be i in the power of the Appellate aces to 
make in terms of the original decree? 

3- Whether in penal cauſes the door ſhall be equally open to changes made to the giſ- 
advantage of the defendant, as to | Changes made to his advantage ? 


(5) The miſchief of delay admits of the following modifications. 4 
I. In civil caſes. | 


1. So long as it laſts, it is productive of the effect of 8 ee to the prejudice 
of the plaintiff. 


2. It may be definitively productive of the ſame effect, by operating a ſuppreſſion of | 


evidence. 


3. —or by Si off the decifion till the only means, or the moſt won means, of | 
_ adminiſtering ſatisfaction, are out of the reach of 8 8 

II. In penal caſes. | 

So long as it laſts, it is productive of undue impunity o on the Se of a guilty defen- 
dant, and of undue anxiety and impairment of reputation on the part of an innocent 
one; to which is to be added impriſonment, or other undue coereion, in caſes Which 
render the application of ſuch afflitive expedients neceſſary before conviction, leſt ia 
caſe of conviction execution ſhould be eluded. 

5. By effecting a ſuppreſſion of evidence, it may be definitively productive of undue 
impunity on the part of the guilty, or undue conviction and puniſhment on the part a 
the innocent. 

6.—or of undue i impunity in andiher way, by ſtaving off the deciſion till te only; « or 
moſt proper means of ſatisfaftion, or the moſt io means of paying the debt of 
puniſhment, are out of the reach of juſtice, 

. | (e) Sup- 


7 ” 
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© Suppreffion of idols may be effected either in a direct 
way, or indirectly by undue. precipitation, refuſing the time 
neceſſary for the collection of the evidence (4). 

Appeals properly ſo called have therefore for their neceſfiry 
adjuncts: 1. Complaints of delay : 2 Os mee of ſuppreſſion 
of evidence : of which latter a partic lar modification is, 3. A 
complaint of undue e Pri quctive of a ſuppretiion | 
of We (e). 


3 


6 IT” egy of evidence may be effected in ſeveral Ufferent ways: for example, 
I. By refuſing or delay ing to compel the 8 of a perſon whoſe evidence is 

wanted. ; 

2+ By refuſing to ſyffer him to be examined, 

3+ By forbidding him to make anſwer, or by refuſing to * him to make . 
to a particular queſtion, 

4. By refuſing to ſuffer, or to compel, the production of an artiele of written or 
- other real evidence. 
5. By refuſing, in the caſe of immoveable evidence, to pair to the ſpot at Sich 
a alone i it can be collected: for inſtance, to take a view of land or RUE or to take 
the examination of a bed-ridden party, or other witneſs. | 

6. By refuſing to enter upon the record a ſtatement of the evidence; of what nature 
ſoever, when collected: or by making a fallacious or imperfe& entry of it. 7 

In Engliſh juriſprudence, the doctrine of evidence has furniſhed matter for ſeveral 
volumes, The greater part of them is taken up in ſettling in what caſes evidence ſhall, 
and in what caſes it ſhall not, be ſuppreſſed, On this head there is ſcarce a rule in it 
that is not oppoſite to common ſenſe, contradicted by practice, and repugnant to every 
end of juſtice. For penal caſes you would ſwear them penned by OY for civil 
ones, by debtors, to enable them to cheat their creditors, 


{d) Precipitation may operate a ſuppreffon of evidence, and thence be productive 
of undue deciſion in ſeveral ways : for example, 

1. By proceeding to deciſion, ee of waiting to receive, or proceeding to compel, 
er idence. 

2. By proceeding to hear ee or to collect evidence that might ag well have 
been collected at a future time: in a word, by taking any other ſtep that might as well 
be taken at a future time, inſtead of proceeding to collect an article of evidence which, 
if not collected at the moment, may never be to be had at all: for inſtance, the 
teſtimony of a dying man, or a man on the point of ſetting out upon a long voyage. 
In a word, fince the bringing. forward one ſtep in a cauſe may be the delaying of 
another, whatgver miſchief may be operated by delay in the way of ſuppretiion of 
evidence, may be equally effected by precipitation. | 

3. Solikewiſe, whatever miſchiets may be operated by delay, in the way of placing 
out of the reach of juſtice, the moſt proper, or the only means of yielding nne 
or paying the debt of puniſhment, 


(e) For the miſchief of delay, the remedy 3 is an order for ater; for the miſchief 
of ſuppreſſion of evidence, meaſures taken for filling up the deficiency in the body of 
the evidence. 

Of a complaint of delay, the neceſſary concomitant is therefore a petition for expedition : 
of a complaint for ſuppreſſion of evidence, a petition for filling up an alledged deficiency 
in the body of evidence 3 or more ſhortly, a 3 for Fey of evidence. 2 

As 


* 
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lt is evident therefore that a Court of Appeal, in arder to 
anſwer the purpoſe of its inſtitution, requires to have cogni- 
zance of the ſeveral ſorts of complaints juſt mentioned. It will 
be found equally true, that it can require a cognizance of nothing 
The inftitution of appeals is not merely %% to. the two 
. purpoſes that have been mentioned; it is abſolutely neceſſary 
to both thoſe purpoſes : neither the ſuperintendence of the 
public eye exerciſed through the medium of publicity, nor the 
eſtabliſhing of re/por/ibility, civil or criminal, on the part of the 
Judge, nor both theſe ſecurities put together, can ſuperſede to 
either purpoſe the neceſſity of appeals, „ 
1 A s to publicity, the virtues of it are tranſcendent; but they 
re not all- ſufficient. 1. They are manifeſtly inſufficient to 
18 the correction of undue deciſion, whether intentionally wrong 
1 or unintentionally: they are even inſufficient to the prevention 
| of it. Whatever ſecurity they may afford againſt a want of 
probity, they afford none, no immediate one at leaft, againſt a 
want of intelligence, They tend unqueitionably to increaſe-the 
meaſure of intelligence, in as far as intelligence is the fruit 
of exertion : but in this way their efficacy is unhappily pre- 
[i carious, as well as flow : they will render him who has talents 
| more careful to improve what he has; but they will not abſo- 
lately give talents to him who has none. Neither can the ſecurity 
| they afford againſt want of probity, powerful as that ſecurity ' 
1 is, be depeſded upon as being in all circumſtances proof 
| 


againſt all temptation, The ſophiſtry of the * may 
9 | | | | atter 


what has been done in this way be undone : there can therefore be no ticular 
petition correſpondent to the complaint made upon this ground: if the miſchief be that 
of ſuppreſſion of evidence, the petition will be a petition for ſupply of evidence: if the 
miſchief be the placing the means of ſatisfaction or puniſhment out of reach, the 
petition will have for its object ſuch meaſures as may be beſt calculated for bringing the 
26 objects in queſtion within the reach of juſtice: if the miſchief be of any other kind, 
=! - the petition will fall under the general notion of an appeal: ſuch precipitation being only 
a particular mode of bringing about an undue decifion. Ws 
| A petition for expedition is, if there be any difference, ſtil] more neceſſary than an 
| ordinary appeal properly ſo called. By delay, that is, by indecifion, a Judge might not 
only do, to the prejudice of the purſuer's claim, all the miſchief that could be done on 
the ſame fide by undue deciſion, but he might do it without committing himſelf in 
any ſhape. Let a deciſion be but given, if it be totally groundleſs, its very abiurdity may 
preſent of itſelf a ſufficient ground, not only for the reverſal of the decree, but for the 
puniſhment of him who made it: filence, if allowed, will afford a ſhelter equally ſe- 
cure to the groſſeſt abiurdity and the blackeſt gyilt. Without the means of compelling 
| © decifion, the moſt perfect contrivances for reforming undue deciſion would therefore 
11 be of little uſe. | £ | | 


it || As to precipitation, it has no ſeparate and peculiar miſchief of its on; ngither can 
| 
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| fatter a man wich the hopes of elnding the ſcrutiny of the 
public eye: the violence of the paſſions may ſteel him againſt 
the public cenſure; there are treaſures, in competition wick 


which reputation itſelf may appear to have. loſt its value. 
It was not for want of publicity to guard it, that the virtue 
of Appius ſunk under the ſhock it met with from the beauty 
of Virginia. | 855 | 8 e 


The ſecurity which reſponſibility alone, to whatever extent 


it be carried, the ſecurity which reſponſibility, civil or eri- 
minal, affords againſt undue deeiſion, is equally ſhort of the 


mark. Againſt unintentional error it is nothing: to this 


cauſe of undue deciſion it never can apply, Render a Judge 
liable to anſwer, though it were with his fortune only, for a 
mere error in judgement, that is, for an opinion different from 
that of him who is to judge over him; no man, unleſs per- 
haps a man of deſperate fortune, would take upon him the office 


of a Judge. The mere weakneſs of the intellectual faculties 


is what you can never puniſh : you can puniſh for no miſeonduct 
in which you cannot charge the will with having had in ſome 


way or other a ſhare; you may puniſh for improbity: yo 
may even puniſh, ſo it be lightly, for mere want of attention 
well demonftrated ; but for mere want of natural talent you 


can never panth.- + 3 : 1% | 
Againſt even intentional miſconduct in this way the efficacy 

of puniſhment alone is almoſt equally uncertain and deficient, 

Innumerable are the occaſions in which miſchief may be done, 


infinite is the miſchief which may be done, in this line, without 


leaving any traces of ſueh criminality as puniſhment can lay 


hold of. Innumerable are the inſtances in which, leſt you 
ſhould puniſh - blameleſs error or excuſable inattention, you 


will find yourſelf obliged to let go inexcuſable guilt, The 
efficacy of legal puniſhment in this way, though capable ot 
Ora ſtrength than that of the cenſure of public opinion, is 

ill more limited in its extent. Ignominy will ſcent out many 


a lurking- place to which puniſhment can never penetrate, | 
Add publicity and legal reſponfibility together, ill, without 


appeal, the meaſure 01 ſecurity is incomplete. Expatriation 
Will ſave a man at once from the gripe of puniſhment, and from 


the ſting of ignominy. Expatriation, though to ſome an in- 
tolerable puniſhment, is to others a pleaſure. Expatriation for 


an ignominious cauſe would indeed, to a Judge, be a loſs of 


ſalary, as well as of reputation. But how often may it not be 


in the power of a wealthy delinquent to afford to a Judge an 


_ Indemnification more than equivalent for the loſs of ſalary, as 


well as for every other inconyenjence of expatriation ? eſpe- 
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8 if che Judge, through misfortune or miſconduct, ſhould \ 
at the time of the temptation to find himſelf ſtraitened 
eircumſtances. And the ſort of Judge whoſe virtue 

ſtands expoſed is, it muſt be remembered, of the loweſt rank, 

nmonly in circumſtances aſſorted to that rank. A delin- 
quent, with a hundred thouſand pounds in his pocket, 1s under 
trial for a cxime, the legal conſequences of which would abſorb 
N _ whole 8 a ſacrifice of half of it would be a gaining 
. Who ſhall ſay that no Judge, and that in the ©lowelt 
rank, ſhall ever be found, who would prefer ſuch a pitch of 
opulen ina neighbouring« country, to hard duty and a moderate 
_ lary in his own(F) ? How often in England might not a fup- 
| Oy of vein ſort be realized by the ee of che Eaſt 5 | 
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os 5 In the caſe of ak Jecifion, every. thing turns upon the fate, that is, upon 
the apparent tate, of the conſcience of the Judge ; upon the queſtion, Whether he 
was or was not conſcious of its being undue 3 except in the caſe of a fixed principle of 
honeſt error, or general incapacity. Particular bardſhip is but a drop of water in the 
political ocean; a general ſenſe of inſecurity raiſes an univerſal ſtorm. This intolerable 
ſenſation, this univerſal ſtorm, a fingle deciſion, ſo it do but appear to be the reſult of 
known and intentional injuſtice, is ſufficient to excite, Had it been through mere 
miſapprehenfion that the daughter of Virginius had been doomed to ſervitude, the in- 
Juſtice would have paſſed, like a million of other injuſtices,” without notice; and the 
- Decemvirs might have been reigning to this day. It was Bacon's apology againſt the 
charge of corruption that, whatever he might have made men pay for juſt decrees, he 
had never ſold unjuſt ones. The excuſe, true or falſe, was little to the purpoſe ; for, as 
It was notorious that he took money for his decrees, and diſputable whether they were 
Juſt or no, the Court of Chancery wore, in the eye of the public, the appearance of 
. great Auction-Room, in which all the fortunes of the kingdom were ſelling to the beſt 
© © bidder, for the benefit of the Judge. 
Motives, even of the pureſt kind, if they preſent to the public eye the proſpect of 
inſecurity, may, in this way, produce to a certain'degree the evil conſequence of corrupt 
ones. Such is the caſe where the Judge takes it into his head to turn legiſtator, and to 
ſubſtitute to the bad laws, which it is his buſineſs to execute, better ones of his own 
making. Every body knows in England what an alarm was taken by lawyers, and 
through them by a conſiderable part of the public, on account of two or three deciſions, 
ng not a great many years ago, more conformable, it was ſuppoſed, to reaſon than to 
Ew. Con veyancers were up in arms: Not a will nor a ſettlement can wwe pretend 19 
ae ſaid they, wwhich this man with bis improvements ſuny not turn into waſte paper, 
Shall abſurdity have been worſhipped in my predeceſſors, and ſhall not reaſon and good 
ſe be tolerated in me?. He had miſcalculated. The times are over, when Judges 
Tight decide abſurdly, or rationally, as they pleaſed. Something of a public is formed 
in England; and a public which, with all its fondneſs for old abuſes, will not ſubmit 
o new. 
To this head may be referred one of the chief advantages attending the inſtitution of 
wes The moſt ſanguine admirer of that faditution can neyer ſeriouſly ſuppoſe that, on 
e part of a random aſſemblage of uneducated men, unuſed to judicature, the chances of 
neous deciſion can in ek inſtance be leſs than on the part of a man of education 
Who has made it the buſineſs of his life: but, as the compoſition of this tribunal 
changes at every cauſe, men flatter themſelves, vainly flatter themſelves, that in ſo 
fuRtuating + an Ry no Red ee of error can een leſs 
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Tit. II. continued. 5 On Courts of Appeal, 7 


True enough it is, and not undeſerving of remembrance, that 


:\ . . - . - > 
| were it not for the ſecurity afforded againſt intentional miſcon- 
: duct, the benefit to be reaped from the inſtitution of appeals, 
: as a corrective to unintentional error, would 1 pay for 
ö the expence. The only conſiderable miſchiefs liable to flow 
s from the latter ſource, might be cured by other means at a much 
$ denen f, The utmoſt miſchief that can reſult from a ſingle 
; decifion ſo circumftanced, abſtraction made as well of the in- 
; fluence that deciſion may have upon future ones, is of ſmall 
f account. Whether it ſhall or ſhall not in that way caft any 
WW prejudicial influence, depends upon the legiſlature. "If it was 
? the matter of fact only that was in queſtion, no ſuch in- 
- fluence can have place : if it were the matter of law, a word 
| from the legiſlature is ſufficient to put a ſtop to it. Of adecifion 
A on the point of law, the effect is, to declare what on the: point 
2 in queſtion is the will of the legiflature, If the declaration be 
+ right, there is no error in the caſe : if wrong, a falſe law is 
f # | 25 fo ue A glven 1 8 
1e 5 e 65 i v4 „„ 1 1 1 K EH | 
- In the caſe, of undue deciſion, which has for its ſource neither a corrupt principle, nor 3 
2 a principle of any other kind that threatens a repetition of the grievance, the miſchief 
e may in moſt caſes be ſet down as nothing. It may in all civil ones. Take into the account 
11 the intereſts of the parties merely, and ſuppoſe the expectation of ſucceſs equal on both 
8 fidesz decide as you will, you do juſt as much good and juſt as much harm by deciding 
15 one way as the other. A decifion has been given, erroneouſly ſuppoſe, though upon 
” the merits, to the prejudice of the plaintiff, What harm has been done by this upon 
80 the whole? Not any. Whatever ſuffering the plaintiff has undergone in conſequence, 
10 ſo much ſuffering has been ſaved to his ſucceſsful adverſary. This, it is true, would 
4 | not have been the caſe, upon the ſuppoſition that the expectation of ſucceſs on the part 
: of the winner had been leſs ſtrenuous than on the part of the loſer : as it may be ſap- 
ef poſed to have been, if, without any opinion of the merits, the defence had been made 
q merely through a temporary inability to comply with the demand, or in order to ſtave off 
pe the evil day of compliance. But this in the inſtance put cannot be ſuppoſed to be the 
vo, caſe. The defendant's cauſe has appeared juſt in the eyes of an impartial Judge: is it 
4 likely that it ſhould have appeared leſs ſo in his own ?_ | | 2 
+ In penal caſes, it is true, the miſchief of erroneous decifion is of a more ſubſtantial 
wh nature. If to the prejudice of the defendant, undue and uſeleſs ſuffering is the con- 
1 ſequence, Happily this misfortune, in proportion as it is important, is unfrequent. 
5 Whatever may be ſaid by honeſt concern or hypocritical affectation, the propenfity of 
| 4 human nature lies the other way. No man, however depraved, does miſchief without -— 
8 particular reaſons for doing it: ſtill leſs a Judge, who riſks ſo much by doing it. If an 
= incident of this kind be but ſuſpected, it makes an event, and the whole country rings 
af with it. In a country like France, I ſhould be much ſurpriſed to find that the whole 
1 number of unjuſt ſentences of all kinds, excluſive of ſuch as may have been meant to be 
f ſo, had ever amounted to ten in the compaſs of a year. - FCC. , 
0 Errors on the other fide are beyond compariſon more natural, and more numerous, j 
775 even under the harſheſt ſyſtem of juſtice. And errors on this latter fide are, in ſome of | 
* the moſt. frequent as well as miſchievous of crimes, in fact, more pernicious than on the bl 
oy former, Puniſh a man erroneouſly as for a homicide committed in proſecution of a deſign | 
5 of robbery, you puniſh that one man. Acquit erroneouſly a man guilty of the ſame. i 
9 crime, you facrifice the. lives of all thoſe whom deſtiny. has marked our for victims to his 
In future enterpriſes. The Engliſh procedure, favourable to malzfaRors as it is harſh 'and . 
: | | RS e e - "ruingus 
„ * f ; 
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the fault of the legiſlature, if laws that are none of theirs are 
ſuffered to be given under their name. A Committee of Revi. 
Ron, to watch over the interpretations given of the acts of the 


legiflature by the Courts of juſtice, and to report ſuch as appear 


to have erfed from the mark, that their influence, as 7 he 
re, may be ſtopped, is a remedy equally commodious and 


Indiſpenſable. For a Committee of this ſort ſome work. is 
Already found by Articles xr, XIII, and xv, of Tit. I. in my 


Draught G. | 5 


fuinious to honeſt men, has forgot to provide correction for the moſt palpable errors on 
this fide : and this forgetfulheſs or this blindneſs has obtained, from a deluded public, 
the praiſe of humanity and wiſdom. - ; : 5. 

Such being the caſe, the chance of error on this fide will not, in England at _ 


- 


' and by the admirers of Engliſh judicature, be added to the liſt of the-reaſons that 


for the inftitution of appeals : in my eſtimate it would tell as one, though that not 


_ of itſelf a ſufficient one. 


Thus ſtands the matter where the point in controverſy has been the matter of fact. 


For on deciſions relative to the mere matter of fact, ſuppoſe every ſource of undue 
deciſion, and thence all ground for a public ſence of inſecurity, out of the queſtion; 
none but the parties and their immediate connexions are at all concerned. 


Let the decifion turn upon the point of law, and ſuppoſe no ſuch provifion made as 


that ſuggeſted in the text, the caſe is otherwiſe, Every deciſion made upon the queſtion, 


of law has, in as far as it is known, the effect of a new law; which, in this caſe, 
being unconformable to the will of the legiſlator, is by the ſuppoſition a bad one: it 
leads the judicial power, and on pain of worſe conſequences compels them, to give 
&milar bad decifions in all future caſes of that ſort, Adopt the inſtitution above ſug- 
geſted, ſtop the current of . future bad decifions by the hand of the legiſlature, 
the miſchief of the bad deciſion, though a deciſion on the point of law, is no longer 


general but particular, and ſtands on no wider baſis than if the decifion had been given 


on the mere queſtion of fa C | 
Whether the queſtion turned upon the written, or upon what is called the unwritten law, 
ſo long as that moſt peſtilent of all nuiſances is ſuffered through neceſſity to continue, 
need make in this reſpect no ſort of difference. The diſeaſe, it is true, is always more 
apt to break out in this baſtard ſort of law than in the legitimate : but the cure is not leſs 
eaſy to apply in the one caſe than in. the other. If a ſore place is obſerved in the un · 


| written law, put a patch of written law upon it, and as far as the patch extends, the in- 


convenience is no more. a 4 . | a 
All this proceeds upon the ſuppoſition of a legiſlature conſtantly awake, ſuch as that 
of France, fince the broad day-light it has caſt upon the face of the political world, can 
never ceaſe to be : not of a legiſlation like the Britiſh, habitually afleep, unleſs when 


rouſed by the ſpur of ſome paltry private intereſt, or momentary public one. 


(g) I ny, as to the future : to extend the effect of the interpretation to the paſt, would 
be to turn the Legiſlative Aſſembly into a Court of Appeal, and the time of the legiſlature 
would be conſumed in judicature. In the one way, the only cafes about which the legiſſa- 
ture will be oerupied, will be thoſe in which the interpretation given in the Courts below 
has appeared erroneous in the eyes of the Committee: in the other way, the legiſlature would 


de troubled with all the caſes in which the unſucceſsful party thonght it erroneous, or for 


the purpoſe of delay found bis account in pretending to think it ſo, 


— 


* 


* 


3. Inconveniences of Appeal, with their Remedits, 
Tr Courts of Appeal were any thing leſs than neceſſary, the 
to the public is interwoven with the eſtabliſſiment: expence 


tice, is. inſeparable from the proceedings. Inſtitute more ranks 
than one, the rneaſure of theſe inconveriences is increaſed In 
a great degree, though not abſolutely doubled, at each rank. 
In what places Courts of this ſort ought to be ſet down, and 


Thus much in the mean time is evident, that the efficacy of 


conſideration by which the number of theſe Courts to be pro- 


eſtabliſned ſyſtems, large tribes of cauſes are excluded from the 
benefit of appeal, on conſideration of the expence. Is the ex- 
eluſion a neceſſary or juſtifiable one? To this queſtion no 
anſwer can well be given, till after conſide ration had of the 
reductions that are capable of being made in the expence. .. 


a greater or leſs degree, although appeals were never to be pre- 
ferred any cee, than bond fide; that is, accompanied with a 
fincere perſuaſion of right, and ſuggeſted by a pure defire of. 

juſtice. To ſuch only can the inſtitution propoſe to itſelf wil- 
lingly to give admittance. The misfortune is, that along with 
bona fide appeals mala fide ones will be liable to {lip in: appeals: 

in the preferring of which a man is conſcious he is in the 
wrong, and which he prefers with no other view than that of 


muſt expect to ſee it oftentimes made uſe of to no other end 


0 than to the ſtaving off the evil day, when ſatisfaction is to be 
en made or puniſhment undergone : you muſt expect to ſee it 
WH made uſe of for the ſake of loading the adverſary with expence, 
4 and what by the delay, and what by the expence, producing a 
oi failure of juſtice. _ Such are the uſes which you may be ſure 
Ia will be made of it, in as far as ignorance or negligence has 
on left room. To the liſt of remedies againſt the inconveniences - 
- of appene in general, muſt therefore be added another lift of 
remedies, cole to prevent not only the inconveniences 


reſulting from mald fide 3 but the appeals themſelves. 


„ 5 : 


inſtitution would, it is evident, be far from eligible. . Expence 


and delay ro the ſuitor, and thence 2 a failure of juf- 


thence how many ranks of them, in a country like France, 
there ought to be, are queſtions that will meet us farther on. 


the remedies that can be found for theſe N 1 A 


vided, and the ſtations to be allotted to them, cannot but be 
influenced in a conſiderable degree: a general view of theſe. 
remedies muſt not therefore be omitted here. In all the 


All the inconveniences above mentioned muſt have place, in 


gaining ſome undue advantage. Allow this privilege, you 
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pa At the head of the firſt, of theſe lifts, may. laced the 


3 eſtabliſiment of the maxim, that the Appellate - H receive 


as grounds for its judgement no other documents than what have. been 
fal mitted tõ the obſer vation of the Court appealed from, 

This maxim is in a manner a neceſſary conſequence of the 
uſe and definition of an appeal. An appeal ſuppoſes error on 
the part of che Judge pealed from : ſuppoſe no ſueh error, 
there is neither ground nor uſe for it. A rehearing would 


have been the more fimple and equally effectual remedy. But 


it is no error in a man, not to have profited by documents not 


within his reach. Add any one document whatſoever to thoſe 


which he had before him, his judgement might have been 
altogether different. Under ſuch circumſtances, judgement 1 int 


| app peal would be correction where there has been no miſtake. 


From this maxim, if wy adhered to, refult ſeveral capital 

adyantages. : 
1. It gives liberty to chooſe the fitteſt ſituation for the 
e PA 2 with little or no regard to diſta Were a 
of e eto have to travel five or ſix e miles upon 


| every Expenny cauſe, from an Immediate Court at Perpignan 


to a Court of Appeal at Paris, or a Judge of Appeal to travel 
fram the judgement-ſeat at Paris to the abodes of the witneſſes 
at Perpignan, the grievance would be intolerable. But when 


* there is to convey is a parcel of papers, when once they 


NE Ros into the poſt, whether they have fixty miles to go or 
ed, makes in compariſon but little difference. 

2 24. * aves the expence and delay of a repeated collection of 
the evidence. By the virtue of this fingle rule, the Huirhert 3 71 
thus reduced almoſt-a half (). 

e operation of this f ndamental meaſure of economy 
be made to receive conſiderable aſſiſtance from fevera ab. 
. rovifions. * 
Franſmiffion of the record"(7) from the Court below: to 


| dis Cent above; by the Rnd and that n and without 


| E W e ads. 


wy 


6 In En la . in civi caſes, an a llow „un hs n of "a Naw Trial, 

ROE Ju wy T another, 195 15 a 2 the Ace le name Court the action: 
3 be trĩed, upon hearing the report of the Judge who- preſided at the firſt 
trial; and the arguments of Counſel upop the report · Buy the evidence muſt all be 
delixered over again, and the labour of the firſt. trial is allJoſt upon the ſecond, 12 1 


3 Power 


e trial is meant to anſwer the purpoſe of an appeal, or of a rehearing, merely, or of. 
ſo 055 of evidence, makes no wr gong A nor is after. Nr bk pon the TIS, 
— the fr. l 2 

825 * S234 35 1770 =? 


8 By the oe nn I {KI once "he 4 be e 30 mean; whit a record 
t to be; a complete hiſtory * the proceedings in the cauſe, including _ 


* 


[ 


— 


* 


be not fatisfactory. is 


4. Like power, upon ſubjoining to the record a written ar- 


gument. : f 


* An appellant or reſpondent "may by this means take two | 
chances, if he pleaſes, for a deciſion in his favour, before he 


sthimſelf to the expence of engaging an advocate to plead 


vivg voce at the Court above. The decifion not to be coneluſive 
againft either party, till he has been at liberty to be heard 
by an advocate; but to be conclufive againſt him in the firſt 

inſtance, if he has availed himſelf of that libertxꝛ. Lie) 


In all this there is no expence but the mere copying af. thi 
record; an operation which the appellant himſelf might be 


allowed ee perform, if he were able, and thought it worth/his 


While. I mean, except an advocate be employed: and then 


there is no need of an attorney. The Purſuer or Defender 
Generel, as the caſe is (ſee Tit. xi. and x11. of my Draught), at 


the Court above, upon the fee's being paid to the correſpond- 


ing Advocate - General at the Court below, may be charged with 
the tranſmiſſion of it to the profeſſional advocate. Whether 
this advocate be employed in the metropolis, or in a country 


town, need, in point of expence, make little difference. 


5 . Interdiction of all appeals from interlocutory orders; in 
other words, from decrees other than definitive, on any other 


ground than that of irreparable miſchief: as if the effect of the 
interlocutory order complained of would be an irrecoverable 
deperition of indiſpenſable evidence. It is evident that where 
an interlocutory order would be attended with any ſuch effect, 
it ſtands upon the footing of a definitive decree, 5 

From an interdiction of this ſort no prejudice te juſtice 
an ariſe. If, notwithſtanding the iaterlocutory order com- 


plained of, the definitive decree is ſuch as the complainant 5 
would have wiſhed, the appeal would have been of no 1 | 


body of the evidence: not the hodge-podge called in Engliſh law- jargon a record, a meſs 


made 570 one grain of truth to ten or twenty of lies and nonſenſe. The reading of 
| 


an Englich record is a felicity to which no Frenchman who is not maſter of Engliſh, 
"muſt preſume to aſpire : for in the French trauflations of Blackſtone's romances, the 


formalaries, containing the marrow of the ſcience; are barbarouſly omitted. The 
Predilection which, with a degree of readineſs peculiar to that generous nation, has 
been ſo. generouſly conceived in favour of Engliſh juriſprudence, has therefore no other 


balis than 4 mutilated copy of a tawdry - deceltful picture. 5 
. 2 ; 2 ; 8 | 5 


... JLi@ontinucd.+.-/1 (Ow: Gaues of App n 


8. Power to either party to take the judgement of the Court 
above in the firſt inſtance, upon mere viety of the record, without 
argument; but without being precluded from the right of 
arguing,” if the deeiſion given on the mere view of the record 
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if otherwiſe, it is then time enough to appeal; and one ap- 
peal at that ultimate ſtage anſwers every purpoſe of twenty 
appeals at ſo many intermediate ſtages. Well or ill grounded, 
| jp from interlocutory orders are therefore equally. uſeleſs. 

n the caſe of a complaint of delay, or a complaint of ſup- 
preſſion of evidence, the maxim forbidding; the admiſſion of 
freſh documents cannot, it is true, be adhered to. i 

In the caſe of delay, the very foundation of the complatht 
is, that no documents at all have been collected by the Court 
below, or at leaſt not enough to form a juſt baſis for de- 
n; Ü Ä e 4 
In the caſe of ſuppreſſion of evidence, the complaint is, 
chat certain documents which ought to have been collected, 
and without which the collection would be incomplete and 
fallacious, have not been collected. | 
In both theſe inſtances the grievance is, that documents 
which ought to have been ſubmitted to the obſervation of the 
Court below, have not been : ſo that, were the Appellate Court 
not to receive as grounds for its judgement any other documents than 
" what at that lage of the cauſe have been ſubmitted to the obſervation” 
of the Court appealed from, its judgement muſt be ill-grounded. . 
In theſe caſes then, one of three things muſt be done: the 
Court above muſt itſelf interpoſe, and colle& the deficient 
eyidence, or it muſt reimpoſe that taſk upon the Court appealed 
from, or it muſt transfer it to ſome other. „ 
Io employ. the firſt expedient would be employing the 
Court of Appeal about the buſineſs of an Immediate Court; 
à confufion of powers which, as we ſhall ſee more particu- 
| larly a little farther on, would be attended with ſeveral incon- 
veniences. 1. It would neceſſitate the inſtitution of Courts of 
Appeal as near to the ſeveral ſcenes of action, and conſequently 
in as great number as the Immediate Courts. 2. It would 
occaſionally ſurcharge the Courts with an extraordinary load of 
bufineſs. 3. It would deprive the ſuitor, as to ſo much of the 
zrocecdings, of the benefit of appeal. 4. It would enable the 
Judges of Appeal to make approaches to arbitrary power, by 
Twallowing up the functions of the Immediate Courts, and ſub- 


ſtituting in the room of an authority ſubject to appeal a power 


% 


Pre 


exempt from that controul, _ . 5 
2. Committing to the Judge appealed from, the bufineſs of 
repairing his own errors, is what certainly may be done, if no 
fault of the will, no improbity, no proud or capricious perti- 
pacity, is attributed to him. But the great neceſſity for inſti- 
- tuting appeals and complaints of this nature reſults, Mm we 
* 33 8 "= Have. 1 


— 


all objections, and forms but one out of many inſtances of the 


the leſs heavy will the ſmall portion of expence which we have 
of the means that may be employed: for reducing the expence: 


Fee Tit. I. Art. V. Committee's Draught. 
to perſons employed by the public in the adminiſtration of 


5 Advocates and 9 Ibid. uns XXI. 


within a cauſe; and every cauſe muſt have its evidence, its grounds, to go upon. But 


General. In default of both thoſe public officers, the private individual, the  appellaat- 


may have good reaſons for delayjng a cauſe; he may have plaufible reaſons for ſuppreſſion 


- «other crimes, 


have ſeen, from the RES er of à vice of this: n. that” m ight = 
otherwiſe-introduce'itſelf into the character of the Judge. This 


reſource can never therefore be truſted to as the only one. 
„There remains that of 8 15 the commiſſion to a Tk 
of ſome neighbouring Court. is is an expedient. free "x... 


application of the principle of intercommunity of juriſdiction, the 
2 es of which have already been repreſented. (Ses 
Chap. III) (K). 

The leſs the expence of the proceedings i in the Courts below. 


found to be inſeparable from the buſineſs: of appeal, preſs: 
upon the ſuitors, The following ſketch will afford a glimpſe 


in the firſt inſtance. 
1. Abolition of all law taxes, as propoſed by: the Committee 


2. Abolition of all Court fees—of all dues paid by fuitors 


= me This alſo fees to be propoſed by the Committee. 
bid. 


3 Confinement of the expence of mercenary law-affiftance: 
to the inſtances where it is abſolutely neceſſary, by the admiſ- 
fron of unmercenary. See Chap. V. Obſervations on Tit. I. 
Art. XX. New Draught. 

4. Reduction 1 the expence of mercenary aſſiſtance, where 
it is neceſſary, by the abolition of the diſtinction between 


S. Abolition 


(4) A complaint of delay, or ſophrefion of 8 it may occur, is a ſort of cauſe 


the very complaint here is, that the Judge belowꝰ will not collect evidence. What re- 
medy ? Several. In default of the Judge, the Purſuer- General may be required to 
collect the evidence relative to this incidental cauſe: in his default, the Defender- 


himſelf, muſt certainly try his own credit with the Court above, This he may do, 
either in perſon, or, if the diſtance be too great, by letter, provided it be under the 
fanction of an oath, in manner hereinafter mentioned: but in à caſe like this, he can be 
in no want of witneſſes: as to whateyer allegations or other documents he demanded to 
have tranſmitted in form of a record, and to which the magiſtrates i in queſtion refuſed to 
give that authentication, he has but to call in the atteſtation of any byſtander, 

' Theſe are caſes juſt poſſible, but not at all ſuppoſable. A public magiſtrate will not 
venture upon an act of miſbehaviour, which admits of no colour of defence. A Judge 


of evidence : but for refuſing to give his atteſtation to allegations on either fide which the 
law expreſsly ordered him to record, he can have no excuſe. It will be a crime on his 


part; and the proceedings againſt him will follow the courſe marked out, whe relation to 


. 
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inſtance upon a 
ted, and an by pothet 
on any fide: bid. eee ee 5 
6. Termination of the cauſe at the ſame hearing in which 
At commences, whenever it happens to be ripe for deciſion at 
chat period: as it will be, if the parties attend in perſon, and 
tte cayſe reſts ſolely upon the evidence of the parties, or 
zpon ſuch real evidence, or the evidence of ſuch witneſſes, as 
they happen to bring with them, or upon the mere queſtion of 
law, or upon all or any of thoſe grounds. bi. 
FJ. Clearing the cauſe, BY mutual admiſſions, at that early 
period, of all facts on each fide which are not meant to be cbn- 
teſted on the other: — another conſequence of the joint appear - 
ance of the parties in the firſt inſtance in preſence of the Judge. 
38. Clearing the caufe of all falſe allegations, the truth of 
which he who makes them has no real hope of being able to 
make good, and of all proof relative to ſuch allegations 
another conſequence of the perſonal appearance of the par- 


* 


2 
- iQ. 0 ning the quantity 7 d to the ti 
ebiblarely nd howaſtly 7 — for each particular pu — 
each particular cauſe: another conſequence of the perſonal ap- 
pearance of the parties ſpeaking upon bath, and of the avoiding 
_ #6 lay down general rules of procedure relative to time. J,. 
10. Facility given to the compromiſing of che cauſe in that 
(age, with 'the advice and aſſiſtance of the Judge, if it be a caſe 
%%% —W! ...... | 
11. Reduction of the expence of the attendance of witneſſes, 
by powers for the examination of them each in the Court of 
his. own territory, ſo far as confrontation is not neceſſary: and 
for appointing confrontation, where neceſſary, at the Court 
here it can be performed at leaſt expence, N 
132. by confining the territories of Immediate Courts to ſuch 
an extent as admits of witneſſes and ſuitors attending in Court 
during the zuridical day, without being obliged to fleep elſe- 
— wn homes. . TE TR ho 
13.—by managing the buſineſs of examination of witneſſes 
in diſtant Courts, by inſtructions ſent from Court to Court gra- 
tis, by the poſt, without the neceſſity of paſſing through mer- 
cenary hands. . %% To 
14. Saving of the delay of waiting for parties or witneſſes lying 
under a temporary inäbility of perſonal appearance, W 
; OF 
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kor admit them to correfpand with the Court in Writing, 
in the ſtile of an ordinary letter, and, thongh under the ie 


4 A I 02. Tours. of: © Are. 1 


of an oath, without the obligation of calling in mereen 
aſñiſtance to put it into form: or elſe requiring the Judge to 


examine them at their own —_— er Aer Ing H nnen | 


and urgency: of the-caſe, - ' 
15. Reduction of the expence of copying; wich reel — 
ary ſorts: of papers, ſuch as acts of the parties and of the Court, 


by providing coneiſe and printed formularies for every ſucty 


per, as far as the caſe admits, awry by the bay puma. and 
furniſhedar the public expence. 
16. By meaſures to be taken to 2 any bodyꝰs having 
an intereſt in adding unneceſfanily to the bulk of ſuch inſeru- 


ments as do not admit of ſettled formularie. 1 


17. Tranſmiffion of law-papers in general by the poſt, cars 

free, from Court to Court, through the Judge, or one or 
is of the Public OY ne . Nee eee merced | 

* hands. 
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Third 3 * of K againſt the i inconveniences S 1 Rene 


dies for the fe: of mala fide Appeals, 


. - * 
> 24 3 


x 5 Ii ciuil caſes, . w 1 EDT 
1. Execution, SECS, e appeal, on 1 e 

: This ſalutary expedient is made uſe of * the Commitee, 
thongh only in certain inſtances. 

2. Allowing eatra- intereſt upon the ralne claimed; pa ayable of yy 
courſe, but ſuſceptible: of being remitted, upon certificate. of 
opinion, on the part of cither 

one. 

Confine the quantum of intereſt to the ordinary rate, you 

give a diſhoneſt ſuitor the power of borrowing, money at that 


rate of a man who does. not chooſe to lend. it. him, of a man 


whom he has injured. What can be more iniquitous, or more 
encouraging, to iniquity: os e under-i atereſt, or no 
intereſt at all, in. the manner of the ae, of. rn 
There are caſes where, in this way, after fighting the plainti 
2 ith his own money, a defendant is ſecured in the quiet poſſei- 
ion of a conſiderable part of the remainder. The profit 


allowed by the law to be made in this way is in proportion to 


the quantum of the capital the defendant. has in his hands, 
that is, to the enormi 2 the injury the plaintiff is ſufferi 


from the want of it. The ſorts of a als called Hrits, * 
bs ſeldom any other — e n 


3. Obliging 


udge, that the appeal. was bond ” 
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 celsful one the amount-of his cg, in courſe, ſubjeR to re- 
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duction in caſe of certificate of Bona fides, as above, _ Ye 
4 Refuſing the appellant the liberty of employing a merce- 
nary advocate on the appeal, but on the terms of tranſmitting, 
together with the fee for his own advocate, a fee to equal 
amount for an advocate to be choſen by the reſpondent. The 
condition liable to be diſpenſed with, where the pecuniary cir- 
cumſtances of the former are eminently and notoriouſly inferior 
ert... . e 
If one man could get a better chance for juſtice than another 
. by paying money to the Judge, who would not cry out 
againſt the iniquity? But is there leſs iniquity in allowing juſ- 
tice to be put up to auction in this manner, for the benefit of 
agrocnee Sw en 705 Nb mins 16: 
A fee that. is not too much for the appellant's advocate, can- 
not be too much for the reſpondent's: for the record which 
contains all the inſtruction they either of them ought to have, 
is one and the ſame to botn. 1 ; 
Objefion,—Y ou deſtroy all emulation, all motives to exer- 
tion, on the part of the advocates at the Appellate- Courts. 
Anſwer.—T he ' neceffity of exertion is produced as effectually 
by the ſuperior chance of obtaining fees as by a ſuperiority of 
fees. Whatextinguiſhes emulation is, not limitation of profit, 
but monopoly. VVT 
5. Obliging the party at whoſe inſtance evidence deemed 
impertinent by the Judge is notwithſtanding collected, to ad- 
vance the coſts on both fides of ſo much of the proceedings: ſuch 
— of the coſts not to be refunded to him, though the cauſe 
—. . Ts 
6. Allowing the plaintiff, of courſe, a ſatigfaction for ſo much 
of his time as has been conſumed in the courſe of the cauſe; 
ſubject to abatement in confideration of bona fides on the part of 
the defendant, or of the ſtate of pecuniary circumſtances on 
- both fides. 1 1 e e 
7. Allowing the defendant ſatisfaction for time thus con- 
ſanfed by unneceſſary proceedings carried on at the inſtance 
of the purſuer, thourk the latter ſhould gain his cauſe, 
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The fifth and ſeventh of theſe expedients are calculated to 
preyent vexation, as well on the part of a plaintiff as a de- 
dant. In general, mala fides will at leaſt be fifty times as 
frequent on the part of the latter, as on that of the former: 
for the great demand for compulſive juſtice is produced by the- 
. - defendant's unwillingneſs to comply with the demands of juſ- 
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Tit. II. continued. Os Courts of Appell. / _ 


hope for, as far as benefit to himſelf is his onl object, 
from ee e But che heart of man has eien in i: 


opinion: that ſacred power, againſt which Engliſh Judges, 


have never ceaſed doing their utmoſt to deſtror. 


| keeping down expence. In one Court, cauſes are to be carried 


| 4 | 
tice, or his inability. to comply with them without incon= {| 
venience t caſes of doubt are comparatively but rare; and if 14 
doubt were all, every thing would be done by arbiters 3 there | 
would be 0 aved of Judges... Fs MY D116 ft , 3 Ale 0 | 4 
As the defendant has nothing to gain by a deeiſion a, 
every thing to loſe, it is his intereſt to prevent a deeiſien, . 
whether he be or be not in the right, unleſs the law bas taken 
care to make it otherwiſe 1 whereas the plaintiff has 3 5 . 
; of | 
the diſſocial kind as well as of the ſelf · regarding and Mens 'F 
of mere vexation may inſtigate che purſuit of an unjuſt ur 1 
frivolous claim, as well as the non-compliance with a juſt. de- 
mand, if no remedy is provided. A ſmall latitude in this way | 
will be r to lay the poor at the merey of the rich. If . 
dne man, by ſpending from a hundredth to a hundred thöbu- | 
ſandth part of his own fortune, can be the deſtruQgion; of 
another's, malice or the luſt of dominion may purthaſe graàti- 
fication at a cheap rate. The Engliſh law, by the matchleſs 
enormity of the artificial hurthens it has thrown-upon juſtioe, 
and the ingenuity it has ſhewn in their diſtribution, has en- 
ſured this gratification to every man who can afford to give a 
handſome price for it. In doing ſo, it has conferred on every —_ 
man an arbitrary power over every other man leſs favoured 
than himſelf by fortune: a. tyranny which nothing has pre- 
vented from being intolerable, but the - influence of public 


by the laws they have made in matters of libel, wage undiſ- 
ſembled war, and from the days of Lord Coke to the preſent 
ö II. In penal _ 18 5 . HET, en 
1. In caſe of pecuniary puniſhment, adding intereſt from 
the time of the ſentence in the Immediate Ceurt. 
As to the Committee, they too have their contrivances for 


on without writing (J): in two others, by nothing but writing( at): 
(1) In this Canton Court. Bee Committee's Draught, Tit. III. Art. 11. 40 Les parties | 
„ feront entendues devant le Juge de Paix, ſans qu'elles puiſſent fburnir aucunes werks | 


10 | * A+ | 
ture. Why 
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() In the Court of Adminihration and Taxes. Ibid. Tit, XV. 3. 81 Vafafre ne 
© peut pas tre concilice, elle ſera portte au Tribunal d'Adminiſtfation, qui dcidera'en | 
dernier reſſort, ſur fimplet memoires, ſans forme de proctdure & ſans fraix.” So in the Supe» | 
For Courts; ibid. Art. IV.: but in both wok only in particulay caſes, 5 N 
4 | 


8 IJ opreiAL ESTABLISHMENT: Chap 
auch from cheſe oppoſite cauſes the ſame good conſequence is to 
Follow. They have another expedient for preventing ex- 

; — ee; Which is to ſay, there ſhall be none: but the expedient 
being a choice one, is to be produced but rarely (2).— In this 
place, I muſt beg a word withtheCommitter—"$0 then, it is 
you that we have to thank, and not nature, for whatſoever 
there is . the expence of juſtice'? A word from you 
would eaſe us of it altogether: and this word, except in the 
Inftance'of two ſets of Courts out of about five and twenty, 
and in them only in a few inconſiderable caſes, you refuſe to 
ſpeak for us. Look over your liſt of lav-expences: take any 
- article in it you pleaſe: either it is preventible or unpre- 
ventible. If unpreventible, how can your faying there ſhall 
be no expente, ſave the expence | ee Pre ventib e, why will | 


vou not prevent it?? | 55 
To make the more ſure of having no expence, they will 
have no form of procedure in theſe cafe. 
In this place lurks another confeſſion, not leſs valuable than 
che former. The form of procedure they mean to give us be- 
ang of the regular and not of the ſummary kind, I pronounce; 
very ſammarily,' to be | now for e kr 56 will-they call 
me, for thus ſpeaking of their work? — No; I am obſequious: 
for ſuch is their own opinion of it. Elſe why deny men the 
benefit of it im any fingle inſtancees?˖ oo 
Is it that truth is material in ane ſort of cauſe, immaterial in 
another ? material, when the money is due upon à contract; 
zàmmaterial, when it is due on the ſobre of taxes? Is it that the 
yſtem is good for finding out truth in the one caſe, and not 
in the other? Zhat your ſyſtem is [good for nothing in one cuſe, 
T prove by yourſelves, for you are aſhamed to uſe ut + that, being ſo, 
it is poſſible it ſhould be good for any thing in any other, lies upon you 
%%% ² VMM ̃ p ̃ ¾ Ügũ 009 jo wig Þ} 4 
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Whence all this inconſiſtency? Ihave put the queſtion: 1 
, , 2 #0 G0 
SGegneral prejudice dictates general rules: private importu- 
_ nityſqueezes in exceptions. The careleſs and ſubmiſſive 
ſuffer: the refractory grumble and get relief. Such is the 
general hiſtory of the creation of laws. Expenſive juſtice is 
5 2 ntlemen have been uſed to. Juſtice, of courſe, is in 
general to be expenſive.—I ſee them going the rounds of their 
five and twenty ſorts of Courts, with a waggon load of it in 
- . dheir:train, dropping a budget of it at each Court. 1 ene 
J ON er 700 


2 £ 8 2 > 
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tht, I continued.” "0 tts' of Appeal. „ 
bee AT wen: bor ben they come t6' their" ch N. 


hinigration and Taxes, they hear grumblings Hey day * 


What is all this for? What do you do with your 5e et te? 
What! do vou think we will be ſaddled with it? N | 
[ect ee ogra gentlemen, all a miſtake, a mere mi Ake, nr j 
u will believe” us—the budget was not meant to have been” 

kt . no more, e, vou ſhall ſee no more 


DA the) think to zer uff o? They are nüſtaken berg is | 
i voice t at ſhall follow them through all their Cc e | 
ery out in Ys corner, "Zrway with your budget 7 þ 
burthots' bers“ 7 4: 038 20 At t, $6? 4 — 15 
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N what The ſimple anſwer is—in all. It isl not ef; 
juſt than; ſimple. For where is that cauſe which: may not 
ve birth to error? Where is that cauſe; which may not, by» 
— e unfortunate coincidence, furniſh inducements to prest 
varication? The principle of intercommunity; ofizufiſdftian, - | 
and the fort. of confefional-in-which'I-have-placed my Judges, 
might be ſufficient, in my own o nion, to protect his virtue a 
but ſo long as more are to be had, it is not two nor Ry. 
oo that ſhould be deemed Lufticient- len the: zeiten 
w. 3 2 7 if fir 
Two eee avis have bien A . on e A ee 
ence: importance and difficulty.) The more important the cauſe, 
the greater the miſchief, in caſe of wrong deciſion : the more 


£ 


difficult the cauſe, the more probable that miſchief; --; 


Neither are ſufficient. - 1ſt, Not ppoſtanees: and thatifog, 15 


ene reaſons. 


1. Importance in cauſes varies not ibetwaem? claſs and lad, * 


but between individual and individual. Claſſes may be picked 
out in which you may be ſure of finding importance in everx 
individual 8 nce (o): but none can be picked out, in which 
you are ſure of finding none. With regard - to pecuniary con- 
cerns, this has already been ſhewn to be the caſe, There 
the vulgar reckoning has been ſhewn to be doubly in fault, 
in ſuppoſing the exiſtence of unimportant cauſes, and in at- 
tributing the leaſt importance to thoſe which poſſeſs the moſt. 


Vet it is in the pecuniary claſs that unRnpartant Saulen ſhould. 


be to be found, if any where. . 5 


655 end for example; ente to the e in life of an eee, in reſpect of 
| the relations of A or wife, parent or child, dec. . 


. If, neige to call for a oP 1 not wanting 
* beaſt important ert of civil cauſe, ſt _ leſs car 8 be in e 
655 lea 785 ortant penal one — Pure from mala fades, a T ght injury 
e gk. ightamportance... Envenomed by that alar "ming eden 
paniment, the moſt crifling one becomes ſerious. etokengs, | 
an affection Whic i. neg ected, m — prove an ite 
Wins. of all arty of injuries... Pounds. are. made of. farthings + 
leave farthings unprotected, you leave pounds in the 1a 
\ Gale... Hane erer lapidem. Sprinkled on man's head by the 
hand of wars gning wan a, drop of water is but a. drop of 
Water. «pom Vero y the malice of cruel man, it creates 
What 1s ſaid to be one of the moſt excruciating of tortures. In 
corporal injuries, then, as well as pecuniary, importance riſes 
and falls not more between claſs and claſs, than between indi- 
vidual and iadividual. Fhus- ſhallow. is the policy which, 
under pretence of averſion to litigiouſneſs, re uſes to ws a7 
"purines till chey have ripened into crimes. 
3 Degrees ef importance, if any ſach exifipd,: wouks re- 
Wie — — lines to mark den and my Gach; cons have 
A, AVE nal 4446 
HH. Diffioulty is a ground equally inſuſbeiqar; fer dn, point 
of difficulty too, the variation is, not nen on and _ 
but between individual and individual. de 
5 Where ſhould the line be drawn? 
On the pdint of law But who fhall Gap) beforehand; 
in what quarter there ſhall be wn ard of thy the penning o the 
law, and in whar quarter there ſhall be none? 
2. In the unwritten law: ?-—Obſcurity is indeed of the. very 
| offence: of that ſuppoſititious kind of law: hut who ſhall draw 
the line betwixt its lighteſt and its darkeſt ſhades'? Sooner 
might the obſcurity be diſpelled, than the W of marked 
out and circumſcribed, + 
3. In the point of fact — Who ſhall ſay in . forts 
of cauſes: there ſhall. be moaned of phy event rn in —_ 
my there piper yo Dom (0 7 . Fa | 
4 FFF Ie But 
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0 tha antique PO TOY away appeals In caſes of lacs and 1 

were as ilt-grounded as the phraſeology is uncouth. What becomes of infangthef and 

: outfangrhef, when three or four: pickpockets ſhift a handkerchief from hand to hand 

in the twinkling of an eye, and all are ſeized for it? What has red. band to do, when 

pr: ifon,, not the ſword, is the inſtrument of death ?- And in the marks of guilt in 

general, who ſhall mark out the limit between freſh and ftale ? > wo theſe are among 
the cleareſt diſtinctions in point of * | e 


Difficulty may ſubſiſ.— a 
1. As to the queſtion of law. —1. Undcr - written law, if the text of as bow be 
Ow, or obſcure: if there de an ineongruity between one part of that e 
a 5 an er. 
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But were it even as eaſy to draw the line between unimpor- 

tant and important, between plain and difficult, as it is i 
fible, what pretence can there be for depriving of the ater ce 8 
a reviſion the plaineſt and leaſt important cauſe, after the vie 
that has been given of the facility of reducing the expense of 2 
deciſion in the firſt inſtance to ſo moderate a ſcantling and 
that of — 2 on the. fide of the reſpondent, ablolunyy” to 
nothin 2 | 5 

"Thale 9 have not Same favour in the fight of ö 
the Committee. Te the merey of their Canton Jadge they 
commit without controul fifty livres at a time (2) a moſt a 
third part of a Frenchman's annual expenditure. r) ; 4 ſum : 
0 livres in the firſt claſs'of income. Single as he is, E 
cannot reconcile myſelf to this Judge. I have looked at him 

in and again, and I can ſee no bridle in his mouth. Sim 

— ſs in A Judge gives tightneis to a good; | bridle, but it will 
not do inftead of one. I fee him buſying himſelf: among tlie 
try like King Stork among the Frogs. His Good- men- and 
irue, whom the Committe have given him for company, may 
_ tales of him if they pleaſe, but they can do no more. 
_ are no leſs helpleſs than their brethren. He is require! 
e their opinion: 122 what. is opinion againſt wild 22d! ig 

1 Te the mercy of the five Judges of their Diftri& Court, or 
__ three 0 them, they commit more than a year and fix 

hs of a man's expenditure (s) 3 a ſum more than . * 
Sa 33,000. livres in the firſt claſs of income. 

" the mercy of their High National Court they truſt the. 
lixes and fortunes of the whole nation, in I know not war 
new and undefined caſes, and this not only without the check 
of appeal, but without the check of any kind of eee | 
civil, or criminal, in caſe of prevarication: to the 
title. of High, to the name of "mers and to the i — nr 
virtues of numbers, as a r ogg or 1 ae 1 off 
Nr 3 men en © on. 


e „ 17G * 


ponies; 2. 3 unwritten law, if decifions caſh; if therd 10 a en ie 


caſes of near analogy to that in queſtion—a deficiency of which the natural effect i i * 
draw in a proportionable abundance of deciſions of remote analogy. 


II. As to the queſtion of fact, if the evidence of different perſons is contradictory 1 lf 5 


the teſtimony of a principal witneſs is inconſiſtent or obſcure: if the cauſe nde a. = 
ferent pieces of real or circumſtantial evidence vs to ee 1 at 


6 J Clavitre dela foi par p· 16 8 fous 1 10 Fg atays gives 267 5 ou « 
year. | 85 | | 
(.) 250 iv. Tit. IV. Art. 1x. 
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Mar the line of appeal ſtop in different parts of the 'king- 
dom, or - muſt it be carried on from all parts to à common 
center Toa common center; and this for two reaſons: 
1 to get the beſt public that is to be got; 20 for the ſake of 
uniformity, Both theſe reaſons concur in fixing upon the 
Metropolis' for chat common center. The metropolis has the 
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beſt public : the'metropelis1s Dur Akten bs 
Simplicity en the part of the law); certainty; facility of 
being known; underſtood, obe yed, inſpected, and improved, all 
_ concur' in manifeſting the importance of uniformity in the 
conſtructions put upoſ it. e eee reſults uncertainty: 
and uncertain juſtice and no juſtice are the fame; At Orleans 
4 general law of property has been conſtrued one way; at 
Chartres, another. What follows ? That, as far as the diver- 
fty extends, nobody knows what is his own, what another's, 
at Orleans, at Chartres, or any where elſe. One man claims 
he. ritual of Orleans; another, that of Chartres: and the 
| eee committing himſelf in the ſmalleſt degree, may 
give the thing to which of them he pleaſes, e eee s en a 
+4 deer bei... 


= C 
n 


1. (The neceſſity ef uniformity in legiſlation does not, it may be ſaid, 
require a — Ir a tt is by a ie e, thei 
legiflature, by your Committee of Review, that 'you propoſe every: thing? 

for thi mſurantt of 'uniformity ſhould be done; But this bring one 

Lach, and that ſeated in the metropolis, why might not the" lime 

judicature end any wherevelſe'? That it might do ſo, without: 
8 giving up the point of uniformity, is ndt to be 

u 


denied. But I ſee:confiderable diſadvantage in ſuch an arrange- 
ment, and I ſee no adequate advantage. Seated in the metropolis, 
the Courts of Appeal will be under the eye of the Committee 
of Review, and under the eye of the ſame public: by which 
that Committee, and the Aſſembly from which it emanes, are 
themſelves inſpected. Scatter the ultimate Courts of Appeal 
and down the country; it would be a ſeparate work to 
collect together in the metropolis the reports of their deciſions, 
and a ſeparate expence. In different places, this branch of duty 
might be diſcharged with diffe tent degrees of punQuality : from 
one place reports might come in ſpeedily; from another, tar- 
dily ; from another, not to all. Send all appeals up to the 
metropolis at once, punctuality is placed under the guardian- 
ſhip of private intereſt : each appellant, in ſending the 
. record up to the Court of Appeal for judicature, Rock, it 
e | 55 within 


} 
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ag; ohh diverſity and complication to no uſe. 
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7 800 t it. But 17 — a 
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whatever, uſe they may Fink f fit its make: of it in the en | 
leg iſlation. 3 14 1% 

55 point of expence of conve\ ance, "nothing. is gained: 
nothing worth reckoning, though the records were to ſtop at 
the propoſed C6urts, of 4 n in the ſeman; ; for, as already 
obſerved, when once a packet is in the poſt, whether it ſtops 
at a country: town, or comes on to Paris, makes in this r | 
but little difference: ſtill leſs, when they muſt all eome to atis 


at the lon or the object of uniformity be given u. 
The mand for uniformity, it may 9 he be obje ted to 


K eee according to your 0wn ſhewing (F), io ud ether deci= 
5 than thoſe which turn upon the point of lat. True: bur 
Ae all ph eq of this nature muſt come up to the metro- 
polis, why not che others with them > The ſeparation would 

The. ſeparation 

ppoſes the diſtinction between the | pe of law dos | 

«og 0 lakh to be underſtood by eve dey ne it 
1 the Sang thing that is 5 — 7 body: It bein | 
much for Judges, it being too much for legiſlators, | | — | 
are to be ſet up to make it; and by their ſuperior {kill and 
e all difficulties are to be overcome. | 

3. In point * publicity at leaft, it may be ſuid, avebing will thi 
be gai The public at the metropolis is, it is true, a better ans 


1 than could, * had i in any one country-towny or in ſeueral County y-t0Wwnss ; 


But is it better than is to be had in all of . them put together He The | 
eaking. dorun the Haber inrending part of the- public into fratiions tas 


| ſmall to be reſpectable, is an inconvenience you” yourſelf” point out as . 
| Fe From the multiplication;of Tribunals of Exception. [Ch. IH. 


71 7 hi will depend in ſome meaſure upon che number 
owns.in which the nene Courts of Appeal in queſtion 

200 Io ee Shall we ſay ſixteen ? That would by a great | 
Kar are there any fixteen towns in the kingdom, ; 

MAE, opulation put . would equal that of Faris ? 
de .this intricate D I | 
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55 in bh np to rheir i ne e that cauſes ſtand i in 


Courts of Appell. _ 
within regch of the . in readineſs. for 
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Judge can male ſure for two minutes together of not 
having” a public ſufficiently reſpectable to ſhew him the rod 
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' Sntermediate ones allowyed elſewhere? 
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. whatever the Committee may have done undeſignedly, and 


- If thie two Courts of Appeal concur in condemning the deciſibn 


» » 


1 


more weight than that of either of its ſubordinates, But let the 
Intermedlate Court approve of the deciſion of the immediate 

one, and the ultimate condemn both. On which fide ſhall 

| - public opinion fix itſelf now? On the one fide, number; on 


teen weight and number? 
_ © chance for it at the metropolis that is to be had any where, 


only botching a better judicature with a worſmga. 


5 | [ou fave upon the fingle appeals will be more than ſpent upon 
a 8 th double ones. N 0 = 8 > ; 5 | , - ws f £ El ; ; 3 5 f 0 | N 
4. Cas it be ap wg. of expence? Delay and expence art 
linked together: the expence is doubled at leaſt, as certainly 

28 . 
8 r 00 | 2 Ft 


to A reporter iy authority might be appointed at each Court, to give fummary ac- 


tounys of its proceedings day by day. The.profit-of the ale could hardly El of covering | 
| the expence : and the activity of voluntary news-writers would furniſh a natural check | 


| #p0y the good-faith and accuracy of this official ſeribe. 


1 ; . - 2 ES ; : 5 e 4 
Jost Evranr intent, Chap. IV. 
1 : . 


Arras then there ought to be in every caſe, as many in 

8 one as in another, and in every caſe to the metropolis. So, fat 

; we are arrived. —Ought there to be any, and what number, of 
- Unqueſtionably not three: not four degrees of juriſdiction. 
This is ſurely more than any one could propoſe „ + 


. Take two, and what would be the conſequence? Some - 
tithes to ſettle men's opinions; ſometimes to unſettle them. 


— 


of the Immediate Court, it is well : fo if the Ultimate Court 
grees with the Immediate Court, condemning the Intermediate 
Court of Appeal: in both caſes there is the weight of two 
8 e zand let that of the ultimate be fuppoſed of _ - 


* the other, weight: but who ſhall adjuſt the preeminence be- 
. Is rectitude of deciſion the object? Having got che beſt | 
what more could you have any where elſe ? In the metropolis | 


you get the beſt public, the a ſt Jud es, the beft © advocates * 
the beſt ſecurities of all Kinds, as well for probity as for intefli- 


8. Can it be the /aving of times Not that ſurely. What 
the time ; and with it, the advantage of the rich over the | 


0 7 
»% $4 PX %s. 1 ou * . 


/ 
* 
1 2 
. 
* 


% 


not for the maxim Nothing above 


« 


ones: but this, to the miſchiefs which have been juſt ſhewn,” 
would add thoſe of inequality and further complication. If the 


lor living near the capital? If a burthen, why ſaddle him with 


We 


Tit. II. continued. © Os Courts of Appea 


poor, and thence the danger of a denial of juſtice. Minute 
33 it would be at the worſt, after the reductions above 


ointed out, in compariſon of the meaſure hitherto accuſtomed': - 


ut ſtill that little would be doubled. - * - Fl 
F. Nor ſhould the evil of complication tell for nothing: 


* 
— 


delay would be doubled; expence to ſuitors would be doubled; 
expence of the eſtabliſhment would be doubled; complication  . 
would be more than doubled. Three degrees of juriſdiction 
give, as has been juſt ſeen, variety of reſults : you muſt ring 


the changes upon them, and provide laws for all the changes. 


Complication is no objection to neceſſary laws: for, if it _— | 


it would make an end to all laws: but it is a fatal one to al 


_unneceflary ones. 


Intermediate Courts, if any where, would be in the pro- 


vinces: for it is diſtance that affords the moſt plauſible plea for 
the interpolation. Plauſible it _ well be termed ; for, were it 

ut what has been exhibited below, 
it would be irreſiſtible. Freſh evidence ſuppoſes freſh atten- 
dance : and how few are the purſes that ace bear the expence 


of travelling from the circumference to the center of the 


French Empire? But for this, wealth would enjoy undiſturbed 
the monopoly of juſtice. But for this, you muſt in the pro- 
vinces have many Courts of Appeal, that each may be near: and 
in the metropolis yor muſt abſolutely have nbne; for if per- 
ſonal attendance of parties and 2 is neceſſary in any one 
rank of Courts of Appeal, by the ſame reaſon is it in every 


rank, if there were half a dozen of them. But the nearer you . 
have them to men's homes, the more you increaſe the danger 


of local pattialities : unleſs you make them ſo numerous that 


the remedy afforded by the principle of intercommunity of 


juriſdiction may be reſorted to without inconvenience. The 


metropolis is not only in no neighbourhood with the provinces, : 
but in no neighbourhood with itſelf : in ſuch a throng conti- 
guity creates no ſource of partiality, no bond of connexion, 


1carce a channel of intercourſe. 


An obvious middle courſe is, the giving theſe interpolated | 


Intermediate Courts to the remote provinces, and not to the near 


-dditional degree is an advantage, why deprive a man of it onl 


it only for living at a diſtance ? 


The diftant provinces, it may be ſaid, will lie under a diſaduan- 


tage : Juſtice with them cannot, after appeal, be quite ſo ſpeedy as in 
- *e. nearer ones. Lament the inconyenience as much as you 
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large whole. One comfort is, that the limits of the inconve- 
nience are not to ſcek : about three weeks delay in the remoteſt 
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r Jui IA EsTABTTSHUE Xr. Chap. IV. 


pleaſe but ir you cure it, it will be by a worſe. This is a 
price which {juſtice pays for ſecurity againſt foreign injury: 
this is a price which diſtant parts muſt pay for belonging to a 


corner: advance from thence, it diminiſhes, till at laſt it 


vaniſhes. It confines itſelf to penal caſes :* for in eivil ones 
the maxim of execution notwith/ianding- appeal diſpels it. And 


even in _— caſes, what do you loſe by, it? A flight and 
queſtionable advantage, ſuggeſted by a theory which could 


hardly have meant to apply to ſuch a caſe : the advantage of 


. exrcuits, ts a real grievance ; for the marks of truth may vaniſh 
in the mean time, and at any rate the colours of it will fade: 


bringing puniſhment. into contact with delinquency, here 
witneſſes are numerous or diſtant, it is unattainable : where at- 
tainable, it is dangerous. From precipitation may ariſe injuſ- 
tice, and that irreparable : from the delay in queſtion, the 
worſt that can happen is I know not what ſpeculative difference 
in-point of impreſſion between a puniſhment inflicted this day, 
or this day three weeks. Delay interpoſed between delin awry" 
and the exhibition of the evidence, as under the Engl: 


but the delay here does not come in till after the complete ex- 
Hibition of the evidence. Seldom indeed will defendants com- 


plain of it: for in at leaſt ninety-nine caſes out of a hundred it 


will have their mala fides for its ſole cauſe (vu). 
If the opinion of the Committee, as given in Tit. XI. of their 


plan, were to decide, the queſtion would be at an end. Not 
only one appeal is ſufficient, but none at all is neceſſary. 


Appeal is unneceſſary in the moſt important claſs of cauſes, and 


theſe, if not more difficult than others, at leaſt not leſs ſo: can 


it be more neceſſary in caſes of leſs difficulty and importance? 
Appeal is unneceſſary in the cauſes which they attribute to 
their High National Court. True it is that this is the fineſt 
Court that ever was made: à Court with five Judges in it 
under the name of Judges, and fourſcore and three other Judges 
in it under the name of ſurymen. But if the reaſons I have 
given under the head of numbers are worth any thing, the Court 
() A malefactor whoſe gnilt is indubjitable, and who has made no defenee, will 
appeal to the metropolis for the ſake of ſtaving off for three weeks the evil day of puniſh- 
ment: this, in that caſe, is the utmoſt poſſible extent of the abuſe: but this being inevi- 


table, muſt be looked for. A defendant, if unjuſtly condemned by the Immediate Court, 


Bas ſo much the longer to wait for his releaſe from jeopardy :- an appeal from acquittal, 
if admitted into the code, may keep an innocent defendant in jeopardy fo much the 
nger. Theſe are two poſſible caſes: I mention them, reſolving to omit nothing: but 
nothing leſs than ſuch a reſolution could introduce ſuppoſſtions which under the harſneſt 
ſyſtems are ſo rarely verified, | | 
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is juſt ſo much the worſe, and ſo much the leſs to be depended 
upon, for all this mrs 6 Inſtead of being eighty-cight times 
as good as a Court with a fingle Judge in it, it is eighty-eight 
times as bad: I mean, on the ſcore of numbers only: behdes its 
particular vices, with which we have nothing to do here. True 
it is, on the other hand, that, in cauſes comparatively of no 
moment, they give five or ſix degrees of appeal, nominally or 
virtually, in ſhort, in the common run of cauſes. But why do 
they ſo? It remains for them to tell us (. 


\ . 4 * : P 


3 $ 7. Of Fudges of Appeal. 
Wir ſort of perſons ſhould Judges of Appeal ba 9— 


Perſons who enjoy a ſtill higher meaſure of the people's con- 
fidence than their brethren. © Of this ſuperiority in point of 
confidence there are two very fimple proofs : length of ſer- 
vice, a prefumptive one: frequency of election, a poſitive 
one, +. e COS „ een 

A Judge of Appeal ought, therefore, to be taken, not from 
among new men, but from Judges of the Immediate Court: 
e 8 | 92 e - 
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| (x) When a cauſe is ſaid to be begun in a Diftrit Court, to ſay nothing of the Can- 
ton Court below, the following is a map of the journey it has to take. FLA ON 
- 7+ Into the Peace-Office of the diſtrict; or into a Canton-Court under the name of 
a Peace-Office. Tit, IX. 1, 4. . . „ 
2. Into the Diſtrict Court. Ibid. . "he 
3. Back again into the Peace-Office of the diſtrict. Ibid. 5. 
4. Into the Department Court. Ibid. 5 7 1 4 
5, Back again a third time into the Peace-Office of the diſtricqt. Ibid. Quære. 
6. Into the Superior Court. Ibid. 5 Ti | 
7. Into the Supreme Court of Reviſion. Tit. X. 9. © tes FLOAT Of 
A defendant, whoſe object is delay, may meet and fight the plaintiff through all theſe 
different ſtages, and that in any cauſe : for what ſhould hinder him? And theſe fix or 
ſeven degrees for any thing above 2 50 livres value. „ 
Gentlemen, it ſhould ſeem, do not care how many degrees of juriſdiction there are, 
ſo ag you. do not call them by that name. M, Duport, whoſe plan has juſt reached me, 
and who declares war againſt appeals (p. 56), is fond of quaſhing and reviſion (p. 89), 
and is in raptures with the Committee's Juges de Paix, and their . Tribunaus de con- 
ciliation,” p. 60. He gives a judgement which he calls © definitive” by Grand Judges, 
& after three judgements by Judges of Aſſize, p. 78. He ſends his Judges a circuiting, 
he clogs them with Juries, and his only fear for his plan is grounded on its extreme 
fimplicitf(p. 65), © ) ante agony ans Lats þ 
Having dealt thus freely with others, it is time I ſhould do juſtice upon myſelf. I take 
once more a leaf out of the book of the ſelf- condemning Pope. Fudico me eremari. I 
ſentence to the flames my Department Court bf Appeal, my Diſtriẽt Court of Appeal, 
and in conſequence Titles VII. and VIII. of my Draught, with the greateſt part of 
Tit. VI. Obſequiquſneſs drew me into the ſnares of complication : reflection has re- 
ſtored me to ſim licity. 1 beheld the Nation entranced, as 1 thought, with vifions of 
hierarchies, long as Jacob's ladder. Freſh packets” are come in: and it feems as if 
: prejudices of all kinds had loſt their power in France, 
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under chat limitation, he ought to derive his title from the | 
immediate choice of the people. What more concluſive titles to 


ſetſſes in that reſpe& over all concurrents. 
On a firſt election, the proof of ſuperior confiden 


# 


. 
— 


ſuperiority, What other proofs of ſuperiority, can be derived 
rom any other ſource ? He has been ſelected from among the 
ſele& : he has twice received the moſt unequivocal declarations 
of the confidence of the people, and of the advantage he poſ- 


ce cannot, it 


"- oh evident, reſt preciſely upon this ground. Judges of all ranks 


being to be choſen together, you can neither have experience, 


nor repeated approbation teſtified upon experience. You muſt 
put up with a ſimple preference expreſſed by a ſuperiority upon 


18 8 8. Appellate Judicaturę ought not to be united to immediate. N 


1. Ir the ſame Court acts in both characters, one of two ab- 
ſurdities muſt enſue. Either there is a reciprocity in this 
reſpect between two Courts, or there is not. If there is, what 


do you gain by your appeal? The two Courts ſtand upon the 


fame footing in point of confidence. The firſt opinion is not 
wider from the ſecond, than the ſecond is from the firſt. The 
one, ſay you, the one, as caming after the other, is maturer than the 
other.—So would it equally in caſe of a rehearing before the 
ſame judge, which would take leſs trouble (x). 

If there is no ſuch reciprocity, what is the conſequence ? 
Uſeleſs profuſion, or denial of juſtice, If one out ws ſet of 
immediate Courts has time to ſpare for the buſineſs of a Court 
of Appeal, all the reſt have time to ſpare for idleneſs: you 
pay them for their whole time, and you get but half of it, .If 


(*] The incongruity of a reciprocation of ſuperiority between two Courts ſeems to 
have made the ſame impreſſion upon them as upon me. To get rid of it, they have hit 
pon an expedient which, I muſt own, would not have occurred to me, They have 
invented a new ſpecies of mathematics. If B, ſay they, is greater than A, to make 
A greater than B would be abſurd. * Take C then, and make C as much greater 


than B, as B is than A; then may A be greater in its turn than C, without abſurdity. 


From a Department Court acting in its capacity of a Diſtrict Court appeal is to go, not 
to another Diſtrict Court in the ſame Department Court, but to the Department Court 
of another Department, within the juriſdiction of the ſame Superior Court; and to avoid 
the incongruity of a direct reciprocation of ſuperiority between two ſuch Courts, an in- 
direct and ſtill more incongruous chain of reciprocation is eſtabliſned among the whole 
number of ſuch Courts, in manner above explained. [See Tit. V. 9.] In all this 
there is great ingenuity, but to what end? Perhaps that of preventing the ill- humour 
liable to be bred by a courſe of reciprocal correction. What a pity, that inſtead of 


giving their own reaſons, they hola have left the taſk to adyerſaries | = 


* 
. - 


Tit. II. continued. n Courts of Appeal. 29 
it has no time to ſpare for this additional buſineſs, one or boch 
buſineſſes muſt be left undone (). 
Ob, but, oy you, out of all the immediate Courts, we will take 
that, for our Court of Appeal, which has the leaſt buſineſs upon its 
bands: — If fo, ſo much the worſe, The Court which has the 
leaſt buſineſs upon its hands, is the Court of the leaſt peopled, 
and of the worſt peopled territory; of the territory which has 
the ſmalleſt capital town; it is the Court, of all others, which 
ives you the worft public, and the moſt peregrination. Such 
505 is the dilemma : a Court of the moſt buſineſs is leaſt able 
to accept of the additional charge: a Court of leſs buſineſs is 
leſs fit for it. pen „%%% pf) ig e 
All this ſuppoſes. intermediate Courts of Appeal and ſplit 
juriſdictions, as upon the Committee's plan, Upon my gan 
of univerſal competence and no intermediate Courts, a junction 
of this ſort, without reciprocation; would be impoffible. TO 
give the ſame man immediate juriſdiction in every thing, and 
appellate juriſdiction in every thing, would be to take away 
ppeals, and leave nothing but rehearing s. 3 
2. Keep the two ſtations ſeparate, you gain a collateral ad- 
vantage : the ſuperior becomes a fund of reward for merit 
manifeſted below. The nation has thus, upon my plan, a. 
_ treble hold upon its inferior line of Judges, By the puniſh- 
ment of forfeiture, it ſecures itſelf againſt criminal miſbeha- 
yiour : by the faculty of amotion, againſt unfitneſs ſhort of 
criminal: by the power of promotion, it holds out encourage- 
ment for extraordinary merit. It offers to declining years an 
honourable retreat from a courſe of more Active ſervice. Courts 
of immediate juriſdiction muſt be often ambulatory. Where 
evidence is immovable, either the Judge muſt go'to the evi- 
dence, or juſtice loſe the benefit of it. Such is the . 


) "Theſe conſiderations ſeem not to have preſented themſelves to the Committee. 
To make a Department Court, they take, we ſee, one of the Diſtrict Courts, and, in ad- 
dition to the buſineſs of an Immediate Court, which it poſſeſſes in that character, they 
load it with as much of the buſineſs of an Appellate Court, as all the other Diſtrict 
Courts in the ſame Department can ſupply. The'ſame Courts too, that are thus doubly. 
| loaded with buſineſs, are doubly loaded with Judges. Five ſerve for an ordinary Diſtrict 
Court: but it is to have ten, when raiſed to the dignity of a Department Court. If five 
Judges will find themſelves in one another's way, ag moſt certainly they will, ten Judges 
will find themſelves as much more ſo. Eighty-three Nepartments, and five hundred 
and thirty-eight Diftrits, give upon an average ſomewhat more than fix Dictricts to a 
Department. The ſituation of the Committee's Judges calls for pity. In every De- | 
aps I ſee five-atd-twenty of them ſpoilt with idleneſs, ten expiring with fatigue, 
Sad alſo is the lot of every ſuitor, upon whom the honour of living under the ion 
o »Pepuriment Gourt does not path ag an equiralen orjulie d 
5 . $f; 8 3 „ — 3 4 * x 
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I Jopretar, ESTABLISHMENT. Chap. IV, 


bed-ridden witneſſes are to be examined; houſes, lands, or 
other immovable objects, to be viewed (z). 4s 42 


8. Nunber of Appellate Courts in proportion to that of Immediate, 


7 — Uron the plan of intermediate Provincial Courts, this topic 
of inquiry, however intricate, would have been a neceſſary 
one. Keep to Metropolitan Courts, and the difficulty is at an 
end. Set up, at a venture, a fey. to begin with. If a demand 
ariſes for more, add them one by one, as they are wanted. 
Calculation, with regard to proportional numbers, is a matter 
rather of curioſity than uſe. | 3 5 25 
The e in. 3, of the expedients for reducing 
e evils of litigation, may be worth attention in this view. 
he quantity of time requiſite for diſpatching the buſineſs 
liable to come before a Court, will depend partly upon the 
quantity of time demanded by each cauſe, partly — 1 
number of cauſes. In the former way, the reduction effected by 
the plan of ſummary juſtice may be expected to be very great. 
1 Of mald fide cauſes, nineteen perhaps out of twenty would either. 
| e ſtrangled as ſoon as born, or 0 in embryo by deſpair, 
=. he latter would be the certain fate of all mald 53 appeals 
| in civil cauſes. The expedients leyelled againſt mala fide cauſes 
1 and appeals would act with no inconſiderable effect againſt raſh 
1 ones. In penal ones, eſpecially in the higher claſſes, the re- 
duction would be inconſiderable. On the other hand, bong. 
Fde cauſes, and thoſe exempt from r/>ne/s, would multiply 
in à proportion perhaps equally large. All whom poverty 
and the. iniquity of 2a; ive procedure had excluded from 
Juſtice, would now be flocking in for their ſhare. - | 8 
The caſe is the ſame with bond fide appeals : though the 
means of explanation and inſtruction, thrown open by the re- 
moval of the wall built up by lawyers between the ſuitors and 
che judge, might here toq be expected to effect a end ‚ 
reduction. The introduction of ſo many new laws, the am- 
| biguous, half-dead, half - living ſtate of ſo many of the old, and 
5 the claſhing of old with new, muſt under any ſyſtem of pro- 
| cedure be a great and ſudden cauſe of increaſe, though happily 
# temporary one, But the ſcaring of the heads of the hydra of 
. We I ono to unwritten 
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* 
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* 
* 
is 
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4 
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(z) Accordingly, under the French ſyſtem of procedure, both theſe contingencies ” 

- age provided for, Under the Engliſh, the latter only, and that imperfectly: but * 
— All the harm is, a failure of juſtice, the nevgr-failipg reſourgs under all 
lifficyliics, | re . 
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Tit. II. continued. On Courts of Appeal; is 


unvritten law will operate as a gradual cauſe of reduction, in 
proportion as Hercules advances in his career. Bond fide' diſs 
putes, relative to matters of fact, remain the indeſtructible pa- 

. trimony of mercenary lawyers, and the incurable, though ery 

. tolerable diſtemper, to which the utmoſt improvement of the 

laws can afford no remedy. | | 1 


S 10. Hiftrical Sketch, 


Tz at the top of a long ladder of appeal you 5 to meet 
with Juſtice, thank Fortune rather than Wiſdom or Benevolence 
for the prize. Anarchy and Deſpotiſm joined in ſetting up the 
ladder, little heeding where it led. For every link in the 
feudal chain, there muſt be a degree of juriſdiction; at leaſt a 
tendency, if poſſible, to make one. Tribunals within tribu- 
nals grew neceſſarily out of ſovereignties within ſovereignties. 
Subjection was the object and the final cauſe: peace and juſtice 
were collateral and unintended acquiſitions: if the people were 
ever to be kept quiet, it was for the reaſon honeſtly given in 

- the language of the old Engliſh law; that the Monarch might 

not ſuffer diſturbance by their noiſe (a). Look to Germany, 
where feudality is in all its beauty, you will find exemiption 
from appeal the privilege, not of the people, but of the chief- 
tain : uſurped by powerful, uſurped from weaker ones. | 

In ancient Greece and ancient Rome, the feudal cauſe be- 
ing wanting, the feudal effe& did not exiſt. Appeal you find 
ih plenty : but ſeldom, if ever, more ſtages of it than one. 
So it ſtrikes me upon recollèction: but to what purpoſe the 
reſearch ? _ 1 „ , 

Under the Engliſh chaos, to ſpeak of appeals with tolerable 
accuracy, would require a volume. Simple objects admit of 
ſimple deſcriptions : take complication for your theme, truth 
muſt be ſacrificed to ſimplicity, or ſimplicity to truth. In ſome 

- Inſtances no appeal at all: in others, three or four degrees of 
juriſdiction where there is as little need of it. In many inſtances, 
whether there ſhall be more or fewer appeals, depends not 
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upon the nature of the cauſe, but upon the mode of its com- oh 
mencement. Many appeals which have not the name (5): as 1 
indeed, in general, appeals there have not that name. * 
| „ | | In b 
(a) © Ne amplius clamorem audiamus.” Vide Regiſtrum Brevium, paſſim. l ; 
(5) Writs of Error==Motions te quaſh convictions Motions for new trial. 5 |, | 
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In general, the ground of appeal pretends not ſo much as to 
have any thing to do with the merits, Deciſions grounded on 
the merits, and decifions which, though equally legal, have 
_ nothing to do with the merits, is a diſtinftion familiar as any 
in the whole circle of the law: and a Counſel ſays, with equal 
155 fimplicity to the Judge, My argument does or does not turn 
pon the merits. The appeals that are frequently taken away, 
are the appeals upon the merits : appeals from a bad public to 
a better one: from leſs learned to more learned Magiſtrates (c). 
The appeals: that are carefully preſerved, are thoſe from one 
fide of Weſtminſter-hall to another : from four Judges to four 
Judges, or to nine or ten Judges of the ſame claſs and Sand: 
ing: from the pure judicatures of the Judges, ſo called, to the 
worſt conſtituted of all judicatures, except the Houſe of Com- 
mons, the Houſe of Lords (4d). VVT 
Along with appeals, ſo called or not ſo called, you have in 
various ſhapes the favourite reſource of pretended tenderneſs 
and real oppreſſion, a ſuit carried through in order to know 
whether a Nit ſhall be begun (e): a long ſeries of proof, on 
which no deciſion can follow, except a deciſion that proof ſhall 
or ſhall not be exhibited over again: a cauſe tried in the 
worſt way poſſible (7), in order to know, whether it ſhall or 
ſhall not be tried in a better: inquiries carried on in the 
dark (g), in order to know whether proſecution ſhall be begun 
ainſt a man for a crime fix months after he has been in jail 
for it (5). One might fill pages in this way: but to what 
purpoſe drudge on further in the mine of precedent without 
Principle? „ 
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tte) Appeals from ſingle Juſtices of the Peace to the Quarter Seffions : appeals 


from the Quarter Seſſions to the King's Bench. The artificial evil of expence affords 
the plea of neceſſity to this injuſtice. ä ä | 


(d) From the Common Pleas, or the inferior judicatures, through the King's Bench, 


ö to the Houſe of Lords: from the King's Bench, or Exchequer, through the Ex- 
chequer Chamber, to the Houſe of Lord s. | 1 


eto, fapported and oppoſes by affidavits, for leave to fn an information, 
(F) By written affidavits on both ſides. 4 3 
(e Preferring of a bill of indiftment to the Grand Jurys 
. (#) By a warrant from a Juſtice of Peace. Rn 
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e R A Þ. Worrall} 
"Yi: 11. Oo Jupozs of the Ordinary Courts, 2 | 
8 1. Aponement—Cantinuace in Offce—Power and | 14 


Ann: A My. We (principat) (2) ſhall be elected by - | 
the active citizens of the territory, over 


electors choſen 
which he is to be Judge (5), in the ſame manner as a member 


of the Adminiſtrative Bod) of that territory : Parochial Judges | 


by, excepted, of whom in Tit. VII. and Metropolitan | Judges 
a). f 


AE U. On the firft eleQion, to be eligible to this office, 


a man muſt be ſeven- and-twenty years of age, and muſt have 


exerciſed the functions of a Man of Law, for three years, in a 


Superior Caurt, or for five years before an Inferior Tribunal ; 


„ 

| tas the denomination of Men of 33 are compriſed, He 

this purpoſe, 1. Judges of every deſcription. 2, King's Ad vo- 

cates and Attornies, and their Subſtitutes. 3. Advocates. 4. 

Attornies. 5. Secretaries of Courts? Greffiers'? | 6. Notaries?] 
Art. III. No vacancy in an Zadie office] (J) but wo | 

loweſt ſhall be um: but out Oy the fame rank of |] fudges @)] 


0 With the variations indicated. by the enſuing notes, the contents of this will ſerve. 
for Tit. IV. Of PuRsvuzR-GEBNERALS, and Tit. V. Of Dzrzxozn-CaNERAbL. 


(a) Purs. Gen, Purſuer-General —Dzr, GEN. Defender-General. Tn 
(b) Puxs. Gen. Purſuer-General.— DET. GEN. Defender-General. es 
(e) Puxs. G. Purſuer-Generals.— Dry. G. Defender- Generals. 

(4) Puxs. G. Purſuer-Generals. - DRY. G. Defender- Generals. 


+ In both inſtances upon the ſame principles, with only a flight modification indi- | 


cated by local differences | 
(e) This article is copied from Tit. IV. Art. V. of the Committee's Draught, 8 
to the Diſtri Courts. The ſpecification I have ſubjoined ſeems requiſite, to prevent 
. 5 
: Purs G. Office of purſuer-General.— DE. G. Office of Defender-General, 
Puns, 6. Purſuer-Generals,—DzF, G. Defender-Generals, 
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or that next below: but | Judges (a)] in thoſe ranks all over 
the kingdom are alike eligible. | 3 

Art. IV. No vacancy in the loweſt rank of [Judges ( 1 
principal ſhall be filled but by ſome one who has ſerved in the 
Ration of | Judge (e)] Depute permanent, and that for at leaſt 
Frhree] years, on elections poſterior to the year $3793 5 
Art. V.— The [ Judge (4)] principal of every Court (except 
the Pariſh [or Canton] Court, and the Metropolitan), ſhal! 
hold his office for life, unleſs diveſted of it in one or other of 
the following ways: . Ss he 

Tt, Reſignation, „„ 4: 
2. Forfeiture, judicially pronounced. | 1 . 
3. Amotion, pronounced by the ſuffrages of a majority of 
the whole number of the eleQors, entitled to vote at the laſt 
preceding election, general or particular, holden for the choice 
of a Magiſtrate, or of a Member of the Adminiſtrative Body 
of his territory. | EE $5505, 
© 4. Amotion pronounced by a majority of the whole number 
of Members of the Adminiſtrative Body next in rank above 
that of the territory of which he is [Judge (e)] | 
Art. VI.—By amotion, without forfeiture, a [Judge 92 
loſes his rank as ſuch, but not his ſalary, nor the capacity o 
being rechoſen, even immediately. | . 
Art. VII. Every Judge, for the enforcement of his decrees 
Judicially. given, has, in caſe of neceſſity, the command over 
all perſons, without diftin&tion, within the bounds of his ter- 
- Fitory, the King only, and Judges of equal or ſuperior rank, 

Excepted. | Wl eto tO „„ 
EYES VIHI.—When-a [Judge (5) ], in the exerciſe of his 
function, goes out of his own proper territory into another, 
he takes his [rank and power * with him, ſubject only to 


Judges ()J of that territory. 5 5 
Art. IX. — (i) A Judge principal ſhall have n 
2 


the Crank and power (E)] of the co-ordinate and ſuperior 


all perſons over whom he has power, as according to Art. 
| . | | a Judge 


© (a) pong. G. Purſuer-Generals.---Dzy. G. Defender-Generals. 
8) Pu ss. G. Purſuer-Generals.---DzF. G. Defender-Generals. 
(e) Poxs. G. Furſuer- General. -D RT. G. Defender- General. 
(4) Puxs. & Purſuer-General.---Dzy, G. Defender-General. 
(e) Puxs. G. Purſuer-General.---DzyF. G. Defender-General. 
Joss, g. Purſuer-General.---Dzr, G. Defender General. 
Poss. G. and DZT. G. Omit this article. 
( rss. G: Purſuęr-Gegeral.— DET. G. Defender - General. 
i] Purs, G. and DET. Authority, ; L 
&) Pons. G. and DzyF. Authority, - „ 
* (2) Fuss. O. Furſuer- Generals. —Dzy. G. Defender-Gegeralg 
70 Pun, GEN, and PET. CIA. Omit this Article. 


\ 


 -  bffice of Purſuer 2 Defender] General at any 


The. II. Of Judges of the Orditary Colin © I 


. Judge of Appeal taking place of a Judge of immediate jutiſ= 
diction for the ſame territory, and Judges of the ſame Court 
mormny to the priority of their appointment; 3 
Art. X. — () Fudicial duty ought not to be neglicted for dny other. 
Acceptance of a judicial office Vacates every other, judicial of 
not judicial: and acceptance of any office not judicial, vacates 
every judicial one. Muth leſs ſhall a Judge exerciſe any other 
rofeſſion, ſuch as that of Notary, Advocate, or Attorney. 
This extends to Judge-Deputes permanent, but not to Judges 
l of 1 87 ( ; 
Art. XI. Fudge ought to fland clenr of offerice, and of fuſpi- 
cion of partiality (b)]. No Judge (c)] Mall Se his 8 
election; nor uſe any means, direct or inditect, to influence 
the votes of others. + l 22 3 


. 74 2. Pay. : 


Art. I;—The expence of the falary of an [inſtituted Judge 

(4)] of the Pariſh Cqurg*ſhall be defrayed by the pariſh; n 
f a, Canton Court, by the diſtrict :] : 2 

Of a Diſtrict Court, by the diſtrict; : a 
Of a Metropolitan Cqurt, by the nation, 3 
Art. II.—Oa the [ day] preceding the day of election, aft 
auction ſhall be held before the Directory of the Adminiſtra⸗ 
tive Body of the territory charged with the :expence of the 
falary, under the name of the Patriotic Auction: at which the 
Candidates ſhall be at liberty to attend, in perſon or by proxy, - 
in order to declare, each of them, what he is willing to give, 
if any thing, to the common fund of the territory, in the 
event of his being elected to the office. And thereupon the 
effice ſhall be put up by the Preſident, each bidder being at 
liberty to advance as often as he thinks proper, in the manner . 


1 


1 * 


— 


of a common auction. „ 25 | 
Art. III. As ſoon as it appears that no Candidate will 
make any farther advance, ry ſhall give in an undertaking 


# 


ourt, vacates every other: and ac- 

e re. of any other office, vagates that of dams "a Defender] General. Nor ſhall 

a Purſuer [or Defender] General exerciſe the profeſſion of Notary, Advocate, or At- 
torney. This extends to Purſuer [ or Defender] Generals and Deputes permanent, 

(3) Puns. GER. and Dr. GER. Omit this clauſe. R 9 

(cc) Puns. GN. Purſuer-General;—Dxy. Gx. Defender - General. 

(4) Puxs, GER. Puſuer-Genetal. DT. GI. Defender- General. 


() ene Gzn: arid Dry. GI. To this Aro fubſtitute—Acceptance, of =o 
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| "FJ Boe \Jopietar ESTABLISHMENT. Chap. v. 
in writing, in which ſhall be ſpecified what he binds. himſelf 


to give, in the event of his being elected. 
Art. IV. —At the ſame time each Candidate ſhall give in an 
inventory of his eſtate, as well in poſſeſſion as in expect- 
ancy, together with all charges thereupon, with an eſtimate 
. of the clear value thereof in ready money: the whole being 
| figned by the Candidate himſelf, and verified by his oath. 
Art. V.—At the ſame time each Candidate. ſhall give in a 
| Feber ſtating his pretenſions, of what nature ſoever, on which 
he grounds his hopes of being choſen; ſuch as his age, the time 
during which he haz acted in the capacity of a Man of Law, 


in what branch of the profeffion, before what Courts, and the. 


like: and ſuch he ſhall alſo be ſigned by the Candidate 
himſelf; and verified by his oath. ME WTR | 
Art. VE.—The above inventory may either be open, or 
 fealgd : if ſealed, the declaration of its verity, concluding with 
tte ſignature, ſhall be on the outfide : and it ſhall be reſerved 
unopened till the event of the election is declared: at which 


period, if he whoſe act it is ſhould prove the ſucceſsful Candi- 
date, it ſhall thereupon be broken open; if not, it ſhall be re- 


turned to him unopened. 


Art. VII.— The above-mentioned undertakings and declara- : 


tions ſhall forthwith be printed together on the ſame paper, 
and a copy given to every elector f ] days before the 
election. 5 ; „%%% 
Art. VIII.—If, the election having fallen upon one of the 


bidders, he ſhould fail in complying in any 1 with 
0 


. the terms of his engagement, his right to the office ſhall there- 


upon ceaſe : and upon a vacancy declared by the competent 


Court, at the inftance of the Procurator-Syndie of the Ad- 
miniſtrative Body, a new election ſhall be decreed : but time 


may. be allowed him for performing his engagement, or an 
equivalent aca eng by the Court on his One, "ok Pro- 


curator-Syndic being heard on the other fi 


Art. IX. — The penalty, in caſe of falſehood in a declara- 8 


tion given in as abbye, ſhall be, if the falſehood were wilful, 


wy forfeſture:of the office, together with the purchaſe-money, if 


any wee Paid | 
led with temerity or negligence, a diſcretionary fine. 


cgup! | 
rt. X.—From the ſalary of every [Judge (a)] ſhall be de- 
ducted [25] per cent. upon the intereſt of the capital repre- 


preſenting his private fortune: yet ſo as that the —_— 
< * N 5 3 2 * oy . 8 : EE oY . a 


— 


len Pons, Gur, Purſuer-Generali=Dzr: Ou. Defender-General,  * 


X 


x, # ; "IP 


175 paid: if the falſchood happened through inadvertence 


Tir. .. Of Judges of the Ordinary % 3 


| ſhall not be leſs red Sas fourth] of the whole : unleks in 7 
as any farther deduction may have been compriſed in the under- 


taking he has delivered in. 


Art. XI.—In the caſe where, his aue not having undergone 


the utmoſt deduction of which it is thus ſuſceptible, any acceſſion 


happens to his fortune by ſucceſſion, donation, or bequeſt, to the | 


value of: mp Ivan or upwards, he ſhall, within [half a year} 
after effects to | 

mental declaration of the particulars of ſuch acceſſion: andy 
upon an account ſettled with the officer who ftands charged with 
the pay ment of ſuch ſalary, a proportionable deduction ih 


Art. XII.— The contribution offered at the auction, may be 
either in _— money, or in any other ſhape * and ph pena 
it may be in the ſhape of a releaſe of the whole, or any part of 


the appointed ſalary: and in this caſe, the deduction preſcribed} 


by Art. X. ſhall be underſtood to be included: but no offer ſhalk 


* J 


below the amount of che appointed ſalary. 


be deemed valid, which would reduce the income of the candidate 
Art, XIII.—On the day when the ſucceſsful candidate is on 


in, and previouſſy to his þeing ſworn in, any member of the-cor- 


porate Aſſembly, before which he is fworn in, ſhall be at liberty to 


put to him all ſuch queſtions as may tend to aſcertain the ttuth 
ard ſufficiency of the ſeveral declarations he has given in: and! 


whoever exerciſes the functions of Procurator-Syndic, is ſpeciaſſx 
charged with this duty, and reſponſible for the neglect of it. 


Art. XIV. That time and opportunity for ſcrutinizing the ae 


curacy of the inventory above mentioned may not be wanting, 


the [Judge elect (a)] ſhall not be ſworn in till I] days after 
it has been broken open, nor etill[ ] days after it has been 


publiſhed in the news-paper moſt current in the place]. 


Art. XV. — In caſe of amotion without forfeiture, the: ſalary - 


paid ſhall be the appointed ſalary, without deduction: and an 
contribution that has been given in conſequence! of the Patriotug 
Auction, ſhall be refunded, but without intereſt, 1 
Axt. XVI. -In caſe of reſignation, the contribution ſhall in like 
manner be refunded, but no ſalary; continue. 


(s) Pens. O. Purſuer-General,—DzF. O. Defender - General. 


p | 6 ks ; * 1 
1 8 ” 4 N : * 0 _ 
* ; 8 - * 1 y = ; 4 
; | zm. 
P oy 4 - 1 9 Pp = 
bY — . . FI f 
* 
0 RR 
% 
* 
5 


amount have been received, give in a ſupple= 


hall take 
place rom the day. when ſuch ſupplemental declaration Was given 


. * 
. *., 1 > } 
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6 IJupieiAL ESTABLISHMENT. Chap. v. 
15 S8 III. Attendanre. „ £4 
len Iyuftice fleeps, Fiftice may do the ſame. 


Art. I,—The [Judgement-feat (a)] ought never to be empty, 
during any part of the juridical day, throughout the year: in an 
immediate Court, never: in a Court of Appeal, never where 
there is any cauſe on the paper, ripe for hearing. ent 

Art. II. — The juridical day ſhall be of Ry hours: viz. 
from [eight] to [eighth allowing only [one] hour within that time, 

viz. between . and [three] for refreſnment. . 

This extends not to the Judges termed Natural. „ 
Art. III. A Judge immediate (5) J, when abſent from the fixed 
zudgement- ſeat upon out- duty, (as upon a view or the examina- 

tion of a ſick perſon) ought to take care that it be filled, if poſ- 
ble, by ſome [Judge (c ] Depute permanent or occaſional ; on 

Pain of being reſponſible for the failure. . 
Art. IV.—A | Judge's (4)] falary ſhall be reckoned by the day, 

and paid him every [week] by ¶ the paymaſter ]: it ſhall be paid him 

no where but upon the | judgement] ſeat ; or, in caſe of ſickneſs, 
in his own apartment: a day's pay being deducted for every day 
of abſence, otherwiſe than upon duty; except vacation-days 
which he is allowed to take, [fixty] in the courſe of the year, at 
his choice : provided that the | judgement] ſeat be not at any time 

left vacant. . | T7 . 
Art. V. — The day's pay thus to be received, ſhall be a day's 
pay of the appointed ſalary : the difference, if any, between that and 
the clear ſalary. remaining after the contribution furniſhed, ac- 

cording to Set. II, ſhall be made up by quarterly advances, which 
the | Judge (e)] ſhall make on [he hl quarter days] to« | the pay- 

_ *nafter] ; nor ſhall he be reimburſed any deficiencies occaſioned by 
unallowed days of abſence. F 
Art. VI.— Declaration to be taken by every Judge (J)] every 
time he receives his ſalary: | 5 . 
. » 1, A. J. ſolemnly declare, that fince the laſt time of my receiving 
ſalary, I have not at any time, during juridical hours, been ab- 

ſent from the duty of my office, except during the following days, 

tes 8 CG 9 e 


* 1 * : — ; x We. 


\ 


t Pun, O. Seat of the Purſuer-General, Dzy. O. Seat of the Defender-Generals i 
- (8) Pons, G. Purſuer - General of an immediate Court. Dzy. G. Defender General of 
| TE Oe. 


an immediate Court. : ZN 
(e), Puns, G. Purſuer-Genera).-Dzy. G. Defender-General. 
(4) Punx. G. Purſuer-Generals.—DzF. G. Defender-Generals, 
(e) Puxs. G. Purſuer-General.-DzF. G. Defender-General. 
C1 Puns. G. Purſuer- General. DRY. G. Defendet-General. 


ms > 


=> 


2 


＋ 


. M., e e ex * 


viz. ; nor abſent from the judgement- ſeat, except the fol- 

lowing days, When I was out upon duty, at the places, in he 
cauſes, and for the purpoſes following, viz.C J. 
Art. VII. -A copy of every ſuch declaration, figned by the 

[Judge ()] ſhall, on the ſame day on which it was made, be hung 
up, in a conſpicuous manner, near the judgement-ſeat, there to 
remain till the next quarter-day. | . 
Art. VIII. -A [ Judge (5) ] is to be underſtood to have been 
abſent from 2 on any day, if, in the courſe of that day, he has 

not ſitten at leaſt [one hour]: and if, during the reſt of the day, 

he has not been within jan our*s] call of the judgement-ſeat, x- 
cept when out upon diftant duty: word being left with.  } 

where he was to be found. %% 8 
Art. IX. [ Judges (c)] of immediate Courts are alſo bound to 

o upon duty, in caſes of neceſſity, at all hours, in manner 
. ſpecified. . . | 


* 


Art. I.— The following oath ſhall be taken by every [Judge 
| ©) upon his entrance into office. While pronouncing it, he 
ſhaſl ſtand up before the judgement - ſeat, in open court, with his 
left hand on his boſom, and his right lifted up to he yen. 
I, A. J. being raiſed by the choice of my fellow- citizens to the 
office of J, do ſolemnly promiſe and ſwear : 3 
[Art. II. (3) —1. That ſo long as I continue in poſſeſſion of my 
ſaid office, I will, to the beſt of my ability, adminiſter juſtice to 
all men alike, to high and to low, to rich and to poor: not ſuffering 
myſelf to be biaſſed by intereft, or by indolence, by hope or by 
fear, by favour or by averſion towards any individual, or claſs of 
men, or party in the ſtate J. | F 
Art. . That J will not endeavour to keep ſecret, but on 
the contrary ſtudy by all ſuitable means to render public, the 
| proceedings belonging to my office, inf all caſes in which the law 
ordains them to be public, » f 2 „„ 
Art. IV.— g. That will keep ſecret, to the utmoſt of my power, 5 
the proceedings belonging to my office, in as far as the law ordains 255 
them to be ſecret. © : | 1 
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(za) Pons. G. Purſuer- General. DET. G. Defender- General. 
- (5) Puxs. G. Purſuer-General.— Dr. G. Defender-General. 
le) Pups, G, Purſuer-Generals,—DzF. G. Defender- Generals.] 
(4d) Punks. G. Purſuer-General.—DEYT G. Defender-Generll. | 

(e) Puxs. G. and Dey. G. To this clauſe ſubſtitute the three clauſes inſerted Tit. IV. 
Art, VI, VII, VIII. | 5 Fiz | F 


by 


_ templation of its dep 
leſs abs any opinion or advice relative thereto; and that, ſhould 
any e N be made to me in writing, I will forthwith 


chat ſhall have been offered to me, in the view eit 


4 


 fovrcay Eramimurnt, | Chap, V. 


Art. V.—4. That 1 will not on any account, out of the regula; 


\- Evurſe of juſtice, give ear to, but indignantly reprove, any ap- 


plication that may be made to me concerning. any cauſe, in con- 
epending, or coming to depend before me, much 


>> ®» } 


roduce and read the ſame in open court, although it ſhould be 


* 8 


* contained in a private and confidential letter. 


Art. VI.—5. That I will at no time accept any gift or favour 
| EW het of 1nfluen- 

ing or recompenfing wy conduct on any particular occaſion in 
the diſcharge of the functions of my office: and that, in BY of 
with 


my ſuſpecting any favour to have been done or offered me 


any ſuch view, I will forthwith declare and make public my fuſ- 
picion': nor will I knowingly and wittingly ſuffer any ſuch offer 
or recompenſe to be made, on any ſuch account, to any perſon de- 
pendent upon or connected with me; but that, on ſuſpicion of any 
Juch offer or recompenſe, I will forthwith make public ſuch my 


ſuſpicion, together with the grounds thereof, and the names of all 
parties concerned. tg 5 | „„ > 
Art. Vil,—6. That I will not, on the occaſion of any pecuy 


iary or other bargain, directly or indirectly avail myſelf, or en- 


eavour to avail myſelf, of the influence or authority of my 


ſtation to obtain any advantage to myſelf or any other. 


Art. VIII.—Z. That I will not take any part whatſoever in any 
election: nor uſe any means, direct or indirect, to influence the 
Vote of any other: excepting only the public ſtatement of my pre- 


be candidate. 


2 


tenſions according to law, on any election in which I ſhall myſelf 


Art. [X,—$., That I will not willingly abſent myſelf from duty, 


except to the extent of the time allowed me by the law, or in caſe 
of unavoidable neceſſity, reſulting from fickneſs or otherwiſe: 
nor then, without making the beſt proviſion in my power for 
in my place ſupplied. . . % 
rt. X. — 9 That I will, as far as depends upon me, give to every 
cauſe that comes into my hands, the utmoſt diſpatch that {hall ap- 
pear to me conſiſtent with the purpoſes of juſtice ; nor will 1 (a) 
put off any cauſe, or give to ay cauſe the priority over another, 
125 ſpecial reaſon publicly declared. 1 1 
Art. XI.— 10. That I will at no time, through impatience or 


otherwiſe, knowingly cauſe or permit juſtice to ſuffer by undue 
precipitation: and in particular, that 1 will not beſtow leſs atten- 
tion upon the cauſe of the poor than of the rich: conſidering that, 


where 


(=) Pons. C. and Dzp, O. Trſert=wſcck to. 


/ 


2 


| 70quiſits. g net ..... 1 
All theſe engagements I hold myſelf es pledged to 
iſpleaſure f 


7 


, 
4 0 
: 


be deemed ſecure 5 and that importance depends not upon 


nominal value, but upon the proportion of the miatter in diſpute 
to the circumſtances, and its relation to the feelings, of the 
parties, 7 


4 


Art. XII.— 11. That I will not, through favour to theſe Who 
profit by the expence of the adminiſtration of juſtice, connive 
at, much leſs promote, any unneceſſary expence: but on the 


contrary ſtudy, as much as in me lies, to confine ſuch expence 


within the narroweſt bounds compatible with the purpoſes of 
juſtice. God arts grin FRI 


Art. XIII 1a. That I Will not, through impatience, or i 


favour to the profeſſional advocate, ſhow diſcountenance to him 


who pleads his own cauſe, or to him who pleads gratuitouſſy the 


* 


cauſe of his friend, but rather ſhow indulgence, and lend 
aſfiſtance, to their weakneſs. •²âͥV1§ Pg et jnog 


lature 


any, where the proviſions of the law may appear to me in- 


have thought proper to entruſt [me (c) ]. 


Art. XV. — 14. That I will not either make or revoke any | 


appointment of a Depute, permanent or occaſional, - with a 
view to favour or prejudice any ſuitor otherwiſe than according 


to juſtice, | but for the common. convenience of ſuitors, and 
only to the extent of the number which ſhall appear to me 


fulfil, by all the regard I owe either to the 
Almighty God, or to the indignation and contempt of my 
fellow- citizens. 22 1 8 1 


Art. XVI.— A copy of the above oath, printed in the largeſt 


type, and on one fide only of the paper, with the fignature of 
the [Judge (4)] at length to every clauſe, and at the end the 


date of the day when figned, ſhall be kept hung up in a con- 
5 e de 1675p 0904: v7 NGOS 


a) Puxs. G. and Des. G. Inſer.— in as far as appertains to my offices 
(5) Puns. G. and Dzy. G. Inſert—the reclaiming, „ 
(e) Puxs. G. and Dr. G. The Judge. . Z „ 
(a4) Puxs. G. Purſuer- General. DRr. G. D8ſender-General, 10: 
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Art. XIV. — 13. That I will, in all things touching the 
execution of my office, pay obedience to the law: and that 
(a) Lwill do my utmoſt to carry the ſame into execution, ac- 
cording to what ſhall appear to me to be the intent of the Legiſ- 
797 the time being: not preſuming to ſet my own private 
will above the will of the Legiſlature, even in ſuch caſes, if 


expedient; ſaving only (5) the, exerciſe of ſuch diſcretionary 
ſuſpenſive power, if any, with which the Legiſlature max 


- — 
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5 ſpicuous fituation, near the [judgement (a)] ſcat, ſo long as he 


continue in office. 


22 


1 


n 


- Artt—The doty of che permanent [Judge (5) Deputy 
hall be to take the place of his principal, and with the ſame 


[powers (c) J, whenſoever the principal ſhall happen to be abſent 


rom duty, or preoccupied therein. | | 
Art- II. — The [power (4)] of the [Judge (e)] Depute per- 


manent ſhall laſt as long as his principal continues in the ſame 


office, and until a vacancy in the office is filled up: unleſs the 


appointment be ſooner revoked, which it may be at any time, | 
or terminated in any of the ways in which the office of a Judge 


principal may be vacated. _ 5 5 
Art. III. To the ſtation. of [Judge (7) ] Depute perma- 
nent, no emolument of any kind ſhall be annexed ; except a 


habit of office to be worn while on duty, and a mark of honour 


to be worn at all times during his continuance in the ſtation: 


and in rank he ſhall take place next his principal. 


Art. IV. A Judge (g)] principal is civilly reſponfible for 


tze acts of his Deputes, permanent or occaſional, having re- 


courſe to them for his indemnity : alſo: criminally, in caſe of 
his concurring with, or barely conniving at, any behaviour 
known to him to be criminal on their part. 


Art. V. -A [Judge (] Depute permanent ſhall pronounce 


and fign the ſame oath as a [Judge ) rincipal, and in the 
1 


ſame manner: excepting only the wor rmanent or] in the 


XI Vch clauſe; and making the requifite change at the com- 
mencement relative to the ſtyle of office. e 


Art. VI. -A permanent | Judge (æ)] Depute is bound to the 


ſame attendance as his principal: except that he is allowed half 


as many vacation days in the year: again (taking them only 


when his principal is upon his duty), and that he is not liable 


to be called to night-duty while his principal is in the way. 
TE TTY p47] Art. VII, 
() Puns. G., Purſuer- General's.—DEr. G. Defender-General's, 
(5) Poss. G. Purſuer General. DET. G. Defender- General. 
RE (c) Purs. G. and Dry, G, ? Authority. "A | RE 
Lad) Pons. G. and Dr. G. Authority. . 
(e) Pons. G. Purſuer- General. —D EY. G. Defender-General. 
Fons. G. Purſuer-General,—DzF. C. Defender-General. 
Pur s. G. Purſuer- General. DET. G. Defender-General. 
) Puxs. G. Purſuer-General.- DET. G. Defender-General. 


1 Pur 8. G. Purſuer· General. Drr. G. Defender - General. 
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Tit, III. Of Judges of the Ordinary Cu. 2 
Art. VIL—Attached in like manner to the office of [Judge + 


)J principal, ſhall be the power of appointing ' occaſional 


Tudges Depute, for the'purpoſe of performing duty in any par- 


- ticular cauſe, or relative to any particular point in any parti- 
cular cauſe, | „ Re | 
Art. VIII. To the function of occaſional [Judge (1)] De- 
ute ſhall. belong neither emolument nor permanent honour: 
but for diſtinction ſake, he may wear, while on duty, a medal- 
lion, or other ſuch mark of office. i 0 
Art. IX. — An occaſional [Judge (m)] Depute ſhall, pre- 
viouſly to the firſt time of his taking upon him that function, 
pronounce and ſign, in the preſence of the Judge who appoints 


him, [an oath the ſame as the above, mutatis mutandis]: and entry 
| of his having done ſo, ſhall forthwith be made in the regiſters 
book of the Court. | 8 


7 


Art. X. A permanent [Judge (d)] has in like manner, and 


under the ſame reſponſibility, power of appointing occaſional 
Judges ()] Depute. ' But it is to be expected that he exerciſe 
it only in caſe of e, i and for the reaſon that ſuch 
appointment cannot be made by the | Judge OI principal: and 
ſuch appointment is at any time revocable by 

principal. | VV 
Art. XI.— Any perſon having exerciſed the function of 


Judge-Depute may, by cjther of the bodies to whom the power 


of amotion is attributed by & I. Art. V, be incapacited- from 
_ exerciſing within the limits of their reſpective authorities the 


like functions in future; but ſuch incapacitation may be 
revoked at any time, either by the ſame authority, or by any 


to which it is ſubordinate, _ . 
Art. XII. — As often as any act is done by or before a 
[Judge ()] Depute, either permanent or occaſional, mention 
ſhall be made as well upon the face of the act, if written, as 
upon the regiſter-book, by or before whom; and if in the 
ANG of a Judge (i)] Depute occaſional, by whom ap- 
pointed, 1 800 | | e / 


Pg 


' (4) Pons, G. Purſuer- General. —Drr. G. Defender-General. 

(6) Puxs. G. Purſuer- General. DRY. G, Defender- General. 

(e) Purs. G. Purſuer-General.— DRY. G. Defender-General. 

(d) Puxs, G. Purſuer-General.— DET G. Defender- General. 

(e) Puxs. G. Purſuer-General.— DRY. G. Defender-General, 

(F) Puss. G. Purſuer-General.— DE. G. Defender- General. 

) Punxs. G. Purſuer-General.— Dry. G. Defender-General. | 

(*) Puxs. G. Purſuer-General.— Dr. G. Defender-General, 

Q Puzs., G. Purſuer-General,<Dzyr, G. Defender - General. 


Judge (g) 
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Art. XIII. Care ought to be taken to xvid; as much ag 
eonvenient! may be, the ſhifting off the ſame cauſe to different 
2 0 155 unleſs when the 2 of which they reſpectivel 

ognizance, happen to totally independent of eac 
ie : Mat [the Judge who gives judgement (b)] may be as 
little as poſſible under the neceffity of taking the grounds of 
his er ©] at ee er ng e man. 


8 
7 


£-\ 
* 


. he ee of a Ake. (d 1 for ae ep 
Ini relation to his office, may be to all or any of the be 
following: by } 

I. ados ta be more cireumipect in forure, 

2. Suſpenſion from office. 


jj oo 1 

SN. Incapacitation for any office, or for certain offices, 4 

s 8. Fine. 25 | 2 ; 
a Impriſonment. 


7. Obligation to make niefaDiiod,.1 in the way of Pena 
8 or otherwiſe, to the party injured. 
When the effect of the miſbehaviour has been to produce 
Fant or any other corporal ſuffering, on the 1 ob of any one, | 
| 50 che way of puniſhment, or otherwiſe; ſuch offence, if 
unaccompanied with evil conſeience (2) [mquvaiſe foi], ſhall be 
; puniſhed as if committed with the offender's own hands. 
Art. 11.—Judges, Purſuer-Generals, Defender-Generals, and 15 
their reſpective Deputies, being privy to any miſbehaviour, 
accompanied with evil conſcience, on the part of each other, 
and not informing in due eine, are puniſhable, as for con- 


nivance. e 
| ' OBSER= 


(s) "= G. 3 Der. G. Pefender-Generaly. | 
Poss, G. and DEF, G. each Perſon | 

(e) Purs. G. and Dzr. G. Proceedings. | 
(d) Punks. G. Purſuer-General.— DET. G. Defender-General. , 
(e) A full definition of the expreſſion, evil eonſęience, [paws iſe foi, nal tar]; is 

e neceſſary.z but its place is in the Venal Code, 
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Poroxan eleftion, power of amotion, permanence of fituation in ab 
far as is compatible with that power, permanence of ſalary not 
withſlanding amotion, power of deputation, 'gradual promotion, and 


the patriotic RO theſe principles are ſo many parts 
EM 


of one whole: each of them is neceſſary or uſeful in that 


character: moſt of them have, beſides, their ſeparate good 


effects. Fa One | | 1 18 3 


would be very inadequate to its end. By whom ſhould offices 
be filled? By thoſe who have had their confidence? No; but 


by thoſe who have it. Join the power to the right, on 
inſtant a man continues in his place is a freſh proof of his fitneſ 


for it. Withhold the power, what would the right amount 
to? — What the right of conferring Staroſties amounted to in 
the hands of the King of Poland: — the right of converting 


patronage into a nurſery of ingratitude. 


2. On this occaſion, as on all others, popularity is to be 
confidered as a ſolid and ſubſtantial good, unpopularity as a 
: | 


ſolid and ſubſtantial evil, independently. of all conſiderations of 


good and ill deſert, Two properties are indiſpenſable on the 


part of a magiſtrate of this ſort : that he be a good one, and 
that he be thought to be ſo. Without he be fo, he will hardly, 
it is true, be thought ſo long: but ſo long as it is poſſible te 


be in either caſe without being in the other, better he ſhould 


be thought to be good without being ſo, than be ſo without 
being thought ſo. A Judge may be bad in a thouſand reſpects: 


he, may be corrupt or ignorant in the extreme, and yet, ſo long 


as his corruption or his ignorance do not tranſpire, no very | 


material ſuffering may enſue from it: let him be generally 


thought ſo, whether he be or be not ſo is a matter of ſmall 
moment,' otherwiſe than to his own conſcience. An alarm, 
an opinion of infecurity, equally general, is the neceſſary 


conſequence : and where there is no opinion of ſecurity, as 
well might there be no juſtice. - Inſecurity unapprehended is 


_ tu 


but a latent ſource of contingent misfortune to the few: inſe- 


Furity. perceived or ſuppoſed is à fund of actual and preſent 


A 


/ 


uneaſineſs 


— —— 2 — 
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uneaſineſs to the many (a). Poſſeſſing the confidence of the 
ple then, is the firſt requiſite in this line: deſerving it, is 
2 a ſecondary one. This in England is one of the great 
arguments 4 . BREE | — 
it or unfit to make the choice in the firſt inftance, the, 
ropriety of the people's poſſeſſing the power of amotion will 
| be equally indiſputable. The danger is much greater of their 
failing in the right of chodſing, than in the exerciſe of the 
power. of correcting a bad choice. The right they will have 
£0 exerciſe before trial; the power, not till after trial; the 
right they may make an improper uſe of, without either cruelt 
or injuſtice ; the power they cannot make an improper uſe. of, 
without incurring both thoſe imputations. Give them the 
power of amotion, the ſame fource affords the miſchief and 
' the remedy : deny it them, the miſchief of an unfortunate 
exerciſe of the right. of chooſing remains without remedy, | 
3. It concerns the reputation of the people, it concerns the 
general reputation of their fitneſs to bear a part in | hg : 
- That a door ſhould be left open, and that as eaſy a one as 
poſſible, to the correction of any miſtakes they may chance 
at firſt to fall into, eſpecially at the outſet of their career. The 
people have their ill-wiſhers: the people, not leſs than indi- 
viduals, have their enviers, who will not be e in diſ- 
covering, nor uninduſtrious in magnifying and trumpetin 
any ſuch miſtakes. To. pronounce them miſerable, and to with 4 
to ſee them make themſelves ſo; to prophecy evil, and to wiſh 
to ſee the prophecy, however calamitous, verified; are pro- 
enfities unhappily but too nearly allied in human nature. 
Their power, fite that of individuals, muſt depend upon their 
reputation: and thoſe who wiſh well to the one cannot be too 
careful of the other. N 5 
On this occaſion, as on ſo many others, mark well the 
excellence of popular government, and the ſolution it affords - 
to difficulties which under any other would be inſuperable. 
| Lodged in any other hands, the, power of amotion. would 
be tyrannical and full of danger: the exerciſe of it would 
| ſeldom deſerve to command the confidence of the people, and 
Mill ſeldomer command it. Arbitrary power on the part of 
the cenſor would reduce to the condition of tools and ſlaves 
thoſe who had the misfortune to be ſubject to the cenſure : what 
they did for juſtice? ſake, would be attributed to fear: they 
might as well be corrupt, fince they would be as unpopular as 
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When the queſtion as to the diſpoſal of power is I ; 
individuals, or bodies of men, not dependent upon the people, 
a known policy is, not to lodge the right of nomination and 
the power of amotion in one and the ſame hands, Why? 
| Becauſe, whatever were the cauſes of a man's making a bad 
choice, pride and ſelf- love would join with them in preventing 
his making a better. Againſt the people this policy has no 
ground to ſtand upon. Upon the people, eſpecially upon a4 
people voting by ballot, thoſe paſſions have no hold. The 
perſons called upon to correct the miſtake, will not be numeri- 
cally the ſame with thoſe who made it. Society in error would 
relieve them under the uneaſineſs of ſhame : but the ſecereẽ 
which covers their acts would ſave them from ſo much as feeling 
it. The people are accordingly as noted e s 
to recognize their errors, as kings and other individuals in bigh. - 
office have been for their werſeneſ . irons 
If you will not give the people both, better deny them the 
right of election than the power of amotion. In what reſpe& 
is the right of any value to them? — Only as a means of 
- leflening the danger of ſuch a choice as would give them reaſon. 
for eee, Hon had the power. Of what uſe to them to 
have the filling of the ſtation with a man who poſſeſſes their 
confidence at the time, unleſs it be that they may pitch upen 
one who will continue ſo to do? But will he? That is 
the queſtion: upon the inducements that are given him de- 
eee anſwer. To an individual the right of nomination 
as quite another value: it is patronage : it is homage, flattery, 
ſervices of all kinds, marketable and unmarketable: it is 
whatever ſort of ſugar- plum the grown child finds moſt to 
his palate. To the people as a body it has no ſuch properties: 
they have no pride to gratify, no perſonal intereſt to purſue. 
Individuals among them may have ; but in as far as they have, 
their intereſt ſtands oppoſed to that of the collective body : _ 
and the object of the laws on this head ſhould be to ſmother 
ſuch affections, not to pamper them. 5 5 
Unpopularity out of the queſtion, remedies will be requiſite 
againſt the ſeveral ſpecies of unfitneſs, to the exiſtence or 
mputation of which unpopularity may owe its birth, as to 
js moſt natural, as well as only rational, cauſes. All theſe 
ould afford ſo many diſtin& grounds for the inſtitution of _ 
this power, under any ſyſtem, and in whatever hands the power 
uere thought proper to be lodged : whether it were given to 
the people, or to perſons out of their dependence; and whe- 
ther in the view of ſecuring their contentment mms or 


%. 


= 
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under any fantaſtic notion of fitneſs without reference to 
that end. In thefe ſeveral caſes it muſt be conſidered in the 
double character of a cure, and of a preventitive. Where it 
would ſeem moſt harſh as a cure, the power of applying it in 
that character 1s not the leſs neceſſary, fince upon its capacity 
of being ſo- applied depends its power of operating in the 
character of a preventitive. 2 | ED Fans (2 


I. At the head of theſe ſpecies of unfitneſs ſtands improbity, 


I mean here that lefler or more queſtionable meaſure of impro- 


bity chat would elude the graſp of puniſhment. Forfeiture 
is no remedy : for the diſtinction between forfeiture and the 
wer of amotion, is that the former can only be applied 
Judicially, that is, upon ſpecific and concluſive exidence, and 
in the way of puniſhment. But a Judge may have loſt all 
- character a thouſand times over, and even be univerſally 
deemed guilty in a thouſand ſpecific inſtances, without its 
being ble to find evidence for puniſhmeat to fix upon (a). 
Appeal is no ſufficient remedy. Appeal adminiſters a cor- 
rective in each particular inſtanee: but, beſides that the 
corrective applies not 3 of the higheſt rank, amotion 
may be neceſſary to effect a radical cure, when the demand for 
4 repetition of the corrective becomes ſo frequent as to be 
JJJJ%J%J%%/%%%%/%% Ing 29007 16 Sant, 
Under the reign of Unwritten Law, there are two caſes in 
which a Judge, under the fingle condition of keeping his'own 
ſecret, may decide which way he pleaſes, and give the moſt 
"corrupt affections the fulleſt gratification : one is, where paſt 
deciſions claſh with each other; the other is, where they claſh 
with reaſon. In the Engliſh law would it be difficult to find 
examples ?— The difficulty would be rather to avoid meeting 
with them. If improbity has ſo ſeldom taken this advantage, 
ff. rd ea a | thank 


() How can you puniſh a man merely for judging wrong, if with a colour of right, 
without knowing his motive? And if his motive be a partiality which betrays itſelf by 
no Expreſſion, how are you to diſcover it? A Judge has exerciſed a legal diſcretion in 
a particular way, through a corrupt motive How are you to puniſh him, when the 
act itſelf is not illegal, the motive is but partiality, and a man without being partial may 
| have exerciſed the diſcretion in the ſame way ? In order to ſereen a friend by ſuppreſſion 
of evidence, he refuſes to reprove a man legally convicted of a capital offence. Who 
can, fay, with the confidence neceſſary for inflicting - puniſhment, that this was his 
motive, when it is of the eſſence of a reprieve to be granted or refuſed at pleaſure ? 
| Read the Reports made to the Houſe of Commons in 178 1 and 178g, and fee how 
poſſible it is for hearts hardened and underſtandings depraved by Engliſh juriſprudence, 
to turn a country upſide down, and make a people miſerable, without giving a hold to 
- puniſhment. Accordingly the power of amotion, exerciſed in one inſtance, ſeems to. 
have adminiftered ſome check to the miſchiefs though puniſhment, after having been 
attempted, has been abandoned as impraticables  __ 5 
F * 
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thank the men, or thank publicity; but do not thank the 
unwritten law, and leaſt of all the legiſlator, who fits with 
His hands before him in view of ſuch a nuiſance, 7 55 

2. Next ſtands the want of intelligente; and efpecially where 
it has a decline of faculties fot its cauſe. In a failure of juſtice, 
the degree only is material, the cauſe no otherwiſe than as it 


oy 


* 


influences the degree. The power of amotion is ftill more 
neceſſary where blameleſs incapacity, than where improbity, is 
the cauſe. Improbity may bring a man under the law of 
forfeiture; and a ſure effect of it is to excite indignation, and 
rovoke men to call for the execution of that law. Blameleſs 
incapacity, eſpecially where it is the reſult of age, has the 
contrary effect of exciting compaſſion, and diſpoſing men to 
forget the intereſt of the public in their ſympathy for the in- 
dividual. Here then comes in one uſe of the permanency of 
falary notwithſtanding amotion. 1 e 
Age will not draw the line: one man's faculties ſerve him 
better at eighty than another's at threeſcore. The laſt perſon 
to acknowledge them deficient, will commonly be the man 
himſelf, They will be good enough for others men's buſineſs, 
when they ſuffice no longer for his own. (a9. 
. Thirdly may be mentioned Harſhneſs and ill- humour the 
failings that ſtand oppoſed to the minor virtues of affability, 
patience, and condeſcenſion. Tll-humour tends to precipitation: 
and the variety of ways in which precipitation may operate 
injuſtice, have been already ſtated (5): a man might as well 
judge without documents, as not allow himſelf time for con- 
1 hy 20 79 ſidering 


(a) L avoid ettfuring to 4 man the continuance of his fatary upon refienation, for the 


obvious reaſon of not turning the eſtabliſiment into a neſt of ſinecures. When a 


Judge defires a retreat, he has but to get a friend to propoſe his amotion on the ground 
of a decline of faculties, and ſignify his concurrence. In the ſame way he may ſoften 
the harſhneſs of amotion, when the propoſition does not originate with himſelf. Penſions 
bol retreat, as given in England, operate much more effeQually as à fund of peculation 
and corruption than as a remedy to this grievance. The cafes where the penfion is 
er are, where a lazy Judge has a Miniſter for his friend, and where the Miniſter 
Aas a friend whom he wants in the Judge's place. The caſes where the penſion is not 
granted are, where the Judge is too incapable to pretend to do buſineſs, and where he 
does it fo badly that his not pretending to do it would be a blefling, Examples of 


both theſe caſes are freſh enough in memory. [2 Le 5 
The power of amotion; lodged in the King upon addreſs from the two Houſes, is in 
fuch a caſe a remedy only in name. Who cares enough for juſtice, to make an inviduous 
motion againſt an obnoxious Judge? How could ſuch a determination be formed 
without evidence? and how could evidence be had, without trying over again, and 
_ - that in each Houſe, the cauſes in the courſe of which his incapatity is ſuppoſed to have 

diſplayed itfelf? 5 6 UU 5 


(5) ch. IV. & 1. 
| 5 


"I Hob 
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fidering them, and giving them their due weight. Harſhneg 
and ill-humour tend to injuſtice. in another way : by intimida- 
ting the ſuitor, preventing him from diſplaying his caſe to it 
belt advantage, and thus ſacrificing the modeſt and the Amid 


to the bold and reſolute; thoſe Who have the beſt title to 


favour, to thoſe who, have leaſt need of it. It is rather 
difficult to conceive a Judge, unexceptionable in other reſpects, 


removed for this ſingle cauſe: but it is ſtill more difficult to 


conceive, that, with the power of. amotion hanging over his 
head, a man ſhould in this way expoſe himſelf to the exerciſe 


of it; eſpecially when the injuring his proſpect of promotion | 
would, in 80 rank but the higheſt, be a ſtill more certain 


conſequence (a). 
gy 3 oder the 8 
vice in judicature, that has ſcarcely yet obtained a name: 
a ſure ſign that the importance of the oppoſite virtue has never 


| heen noticed as it deſerves. It conſiſts in the Judge's, taking 


r his ſole object his own. private fſatisfaCtion. relative to the 
merits of each queſtion and the rectitude of each act: not 
ſtaying to enquire of himſelf whether the whole proceeding, if 
ſpread open before the public exactly as it took place, would 
wear che ſame face of propriety. in the public eye. He makes 
up his own. mind: and what other people may think about 
the matter, is what he forgets. or diſdains to aſk himſelf, His 


own mind is. made up—and thoſe of other men, if they will be 
h to intermeddle, are left to make themſelves 


impertinent enough tc d to make th 
up as they can. It is by this faculty of annihilating the public, 


and putting ſelf into the vacancy, that ſome men have got a name, 
by trying cauſes, as if for a wager, again/? time: ſo many 


cauſes within the hour; as men of inferior ambition run miles, 
; a Ws | drink 
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e general term of ha/tine/s lurks à particnlar | 
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(eh In Engliſh jadicature, notwithſtanding the purity ſo juſtly celebrated in the 


igher claſs of Judges, a deficiency in theſe minor virtues has been no unfrequent 


failing. The difference in this reſpect is ſaid to have been remarkable between ſingle 


Judges, and Courts in which four Judges fit together. The ſame. man who has been 


complained of as fern, haſty, and dogmatical, when fitting alone, has been obſerved to 


have aſſumed the oppofite virtues, and that notwithſtanding a riſe of rank, when 
checked by the preſence and co-ordinate authority. of three colleagues, This has been 


repreſented as u palliative to the indiſputable inconveniences of numbers in_judicature : 
the more ſo, as from ſuch haſtineſs injuſtices have not unfrequently been obſerved. to 


ariſe, though without improbity, becauſe without any intention or conſciouſneſs of 
injuſtice. Certain it is alſog that, though fince the 'days of Lord Bacon there has been 


no ſuch thing as a corrupt Chancellor, there has been no want of rough and ſurly ones. 


This uſe of numbers, whatfoever may be its importance under the Engliſh ſyſtem, 


would be nothing under mine. Under the Englith ſyſtem, no right of election, no 


power of amotion in the people, no dependance on the people for promotion, appeal too 
_ expenſive to be within the reach of an ordinary purſe, = 


4 
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drink pots of beer, and ring bob-majors. Under a ſyſtem G 
judicature in which, after fix months ſpent in doing nothing, 
e longeſt cauſe is ſqueezed into a day, and as many as a 
province can afford in half a year into two days, this talent, ſo 
ong as it confines itſelf to the theatre which thus calls for it, 1s 


neither without its apology nor without its uſe : and admiration - 


is divided hetween the maſter that can ſee ſuch work done, and 
the workman that can go through with it. But under a 
rational ſyſtem all theſe modes of ſelf-ſatisfaftion would be 
ranked together, with no other difference than what the effect 


upon public ſatisfaction may preſcribe. To the good effects o ß 


the power of amotion may therefore be added the natural ten- 
dency it has to put a check uppn velocity in judicature, having 
ſuch forgetfulneſs for his cauſe. Should a judge look upon 
his own ſatis faction as every thing, and that of the people as 
nothing, they, with ſomewhat better reaſon, may look upon 
his as nothing, and their own as every thing. But a Judge 
amenable to the people, and removable by the people, will 
know better than to put them to the trial. The fort of inſtinct 
created by an habitual ſenſe of intereſt will teach him upon 
the bench, what reflection and inveſtigation may teach the 
philoſopher in his cloſet, that apparent juſtice is every thing, 
and that, in the civil branch at leaſt, real juſtice, except as 
productive of apparent, is of no uſe, > 5 

Oh, but independence ! — ] hat becomes at this rate of your Judges 
independence? — What care 1? The thing neceſſary to a Judge 
Is 2 : and probity, we have ſeen, is the reſult, not of 
independence, but of its oppoſite. hat then, is independence, 
after all, of no uſe Oh, yes: of great uſe, under a deſpotic or 
corrupt conſtitution; and, for the ſame reaſon, of worſe than 
none, under a ſound and popular one. In the former inftance 
it is independence that has received the praiſe, -but in every 


inſtance it is dependence that has earned it. Independence is 4 | 


relative term: according to the object you refer to, ſo is your 
doctrine about independence true or falſe, Independence, as 
againſt individuals, 1s favourable to probity. Why? Becauſe : 
it leayes a man more dependent than he would be otherwiſe on 
the opinion of the people. Independence, as againſt a deſpot, is 
favourable to probity.— Why? Becauſe it not only allows a 
man to obey thoſe influences which ſtrengthen the bands of his 
dependence on the people, but obliges him: for under a deſpot 
the ſtrength of the people is the only prop that independence, 
as it is called, can have to lean on. It is dependence then, 
dependence in the true and abſolute ſenſe of the word, that is 
the cauſe and meaſure of 5 relative quality, which has * 0 


\ 


* 


ſe much magnified under the name of independence. Is indepen . 
dence, true and irrelative independence, favourable to pro- 
bity : Then ſo is deſpotiſm: — for, what is ſuch independence 
but deſpotiſm? Independent would you have your Judge ?— 
Of whom. ?—Of a deſpot, doubtleſs. But why? only that he 
himſelf may be one? If a deſpot had nothing amiſs about 
him, where would be the harm of being his tool? When you 
5 ay to independence for protection, what is it you are afraid 
of ? 


From it, by running into its mouth? What mean you by the 
word deſpot? What, but a man on whom others are dependent, 
While he himſelf is independent of every one. On a Judge 
all men are dependent, as far as they are ſubject to his juriſ- 
dition. Have you made him on his part independent of every 
one, independent of the people? He is then the very thing 
you mean by a deſpot, or the word deſpot has no meaning. Is 
your' deſpot to make a, good Judge, merely becauſe there is 
no. body above him, or. on one tide of him, to make him 


then have made good Judges. Set a man above the people, 


alone, without any other tempter, is quite enough to make 
him an abominable Judge: he will come upon the bench 


done every now and then: he will hear a cauſe between ſleeping 
and waking, and, as he opens his eyes, yawn out, Judgement for 
the plant or Tudgemen? for the gefendant, as the one or the 
other phraſe happens to come uppermoſt : he will order the 
traveller to be hanged inſtead of the highway man, and then 
laugh at the miſtake. | „„ 


7 


judigature called Parliaments were as independent as any thing 
came of the independence ?—Good and bad at the ſame time ; 


dence: good, as far as it was independence with reference to 
the monarch ; bad, as far as it was independence with reſpect to 

the people. Virtue and courage, derived from legitimate de- 

pendence, made them the heralds of the States-General; cor- 

ruption, derived from the dream of independence, made them 

rebels to the National Aſſembiy. „„ Ren 

What tien? would you make your Judge the ſport of every guſt of 


o, certainiy: an ] rake care he ſhall be ſo in no caſe. But 
why not r— i hat he may be independent of their opinion? No, 
1 5 N ſurely: 


2 i 5 JvpiciAL. ESTABLISHMENT. 1 Chap. V, 


Is it not deſpotiſm ?—And do you think to ſave yourſelf 


otherwiſe ? Nero, Caligula, Commodus, and Caracalla, would 


let him be above caring for what they think of him, indolence 


conſtantly drunk, as in former days Engliſh Chancellors have 


Under the former government in France, the courts of 
could be under the ſhadow of an arbitrary ſceptre. What 


good, as far as it was dependence; bad, as far as it was indepen- 


N which may overbear for a moment the reaſon of the people? 


f 


o 


* 


„ 


Tit. III. Of Judges ff the Ordinary Courts; 1 


farely : but that his dependence on it may be the more genuine 


and the more ſecure. Individuals or bodies, ſpeak of their 


opinion, What mean e Dogs opinion of the moment? No: 
but the opinion of t 

but their opinion in fair weather. — The Opinion that has been 
ſtolen from them by the lie of the day? N 
that ſucceeds it, when time and detection have condemned the 
lie of the day to filence, Speak of the opinion of a body, 
what mean you ?—The opinion of a ſmaller part of it, or of 


the majority of a moment? No; but of that majority which 


keeps the field and goyerns. It is for this cauſe amongſt others 
I preſerve the falary, ſhould the office be withdrawn without 
ſpecific delinquency judicially pronounced, = . 

But though I could find for my Judge no ſort of ſhelter, 


much ſooner would I commit him even to the mercy of the 


ſtorm, than run any riſk of ſeeing him either a deſpot or a 


deſpot's journeyman, How much better that the one ſhould 
7 ſuffer now and then through the fault of the many, than the many 
e continually ſuffering through the fault of one! Will fuch 


dependence be hurtful to his probity? No; for though even 


the moſt upright conduct ſhould be no abſolute ſecurity, yet 


ypright conduct will be always his beſt chance, 


But I have not that horror of the people, I do not Rau ig 


them that ſavage monſter which their detractors dream of. 
The 1njuſtice of the Athenians, had they been ten times as 
frequent as they voc. would not, in my view of things, be much 
to the preſenc pufpoſe. Had the Athenians repreſentative 
bodies? Had they the light of two thouſand years of hiſtory 
to guide them? or the art of printing to diffuſe it? When 
the Athenians were cruel and unjuſt, were the Dionyſius's and 
the Artaxerxes's leſs ſo? In the people, injuſtice has at leaſt 


been followed by repentance : acting in bodies, and eſpecially . 
under the veil af ſecrecy, they haye not that pride which keeps 


men from growing better : a deſpot, when he has injured a 


man, hates him but the more. As little would my notion of 


_ Preſented by the hiſtory of thirteen_commonwealths z .. 5 | 


the 1 of the people, that is, of ſele& men 
cho 


en by ſelect men, in the exerciſe of an unqueſtioned right 
in quiet times, be taken from the conduct of a few unknown 
individuals among a vaſt multitude, in the heat of à revolution 


brought on by exceſs of deſpotiſm. Much ſooner would I look 


to America, where the people bear undiſputed ſway, and aſk, 


in ſo many years of popular government, what violences or 


injuſtice to the prejudice of their ſervants have ever yet been 


eir lives, —Their opinion in a ſtorm? No: 


o: but the opinion 
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ſecurity, by thoſe who for the oppoſite reaſon would tremble at 


$ Ul. Inconveniences of Periodical Election, without power of amotion, SE 


But if the people are not fit to exerciſe judgement, in a caſe 
of neceſſity,” and that a caſe which may never happen, what 
ſhall we fay of the ſyſtem which puts them to judge conſtantly 


and in all caſes? If choſen men among them are not fit to 


Judge, what ſhall we ſay of men taken without choice? If. 


the majority of a body ſo ſelected is in fo rare a caſe no ſafe 


reliance, what ſhall we ſay to them when taken at random in 
ſo ſmall a number as twelve ? Yet ſuch a ſyſtem, becauſe an 
old one, is looked upon as the caiſa ſine qud non of all poſſible 


the thought of committing to any aſſembly that could be 


called a popular one, the power of ridding themſelves of a bad 


Judge. But of this under the head of Juries. 


and with or without intervals of excluſiun. 


THAT Judges ought to be in a ſtate of dependence with regard 


to the people, is a propoſition that in the National Aﬀembly 
| ſeems to have met with very general acceptance. But for the 


efficient cauſe of this dependence, inftead of a power of revoca- 
tion, ſhort ' leaſes and frequent renewals have been propoſed, 
accompanied even with forced intervals of exclufion. | 
That the latter mode poſſeſſes in compariſon with the former 
2 the ſmalleſt advantage whatſoever, will, I believe, never be 
ewn. | 


Diſadvantages it poſſeſſes the following: and thoſe of no in- 
Conſiderable importance. | Tas 5 


1. It throws away the benefit of experience : a ſort of profuſion 
very ill reconcileable to the rules of prudence. 'The notion of 
facility in the bufineſs belonging to this office is very good as a 
wiſh, but very ill- conſidered as an opinion. The neceſſity of technical 
knowledge, of an acquaintance with the complicated and diſcordant 


ſyſtem of judicature as fill ſubſiſting, is but a temporary one. Be it 


ſo: but though the laws were as ſimple as angels are pure, 


- Jadicature could never be brought within the competence of an 
uninſtructed and unexperienced mind. The application of the 


Jaw to. the fact, the enquiry whether the evidence as exhibited 
brings the matter of fact within any of the ſpecies laid down 
in this or that part of the general map of law, is a taſk that is 


and ever will be liable to require a confiderable ſkill in the 
value of words; a conſiderable degree of proficiency in that 
abſtruſe and formidable branch of ſcience, diſtinguiſhed by 


the 


=. Jopieiar, EsranBriyMENT. » Chap. v. 


Ll 


aide nat 4 | | | | | 
the repulſive appellations of logie and metaphy/ics. The putting 
together and weighing one againſt another that multitude o = 
obſcure and diſcordant links, which a cauſe will ſometimes 
exhibit, of a chain of evidence, is a taſk. to which no ordinar' 
wers of diſcernment will be equal: the inveſtigating them is 
a purſuit to which no vulgar meaſure of fagacity will ſuffice, 
In all other lines ſhall practice be effential to improvement, 
and in this alone a matter of indifference? Are men bred . 
taylors or ſhoemakers by nature? and is there leſs difficulty - 
in trying a long and intricate cauſe, than in making a pair of 
breeches or a thoe ? True it is that to certain purpoſes, and 
as far as concerns a few fimple operations, every man is 
called upon, every man may be more or leſs qualified to 
be a judge. But in what way? Juſt as every man may, 
upon à pinch, be called upon to be a taylor, a ſhoemaker, 
a phyſician, or a practiſer in any other myſtery. Does that 
prove that all men can make ſhoes, one man as well as another, 
and every man without having learnt it? No, certainly. Cauſes 
there doubtleſs are, that may be judged by almoſt any body : 
I will go farther; the bulk of cauſes may be in this caſes | 
but the cauſes that come before the Judge ſo called, are the moſt ,, /72 2/00744 
difficult and moſt intricate that the treaſury of humàn tranſ- : 
ations furniſhes; and it is particularly for them that 'he is 
conſtituted Judge. ) en |. 
Once more, note the diſtinction between real juſtice and 
apparent : inſtinct "oy ſerve a man to do juſtice; but it requires 
cultivated reaſon to ſhew that juſtice has been done: to make 
it appear even to the by-ftanders, who ſee every — it 
paſſes ; much more to the Judge above, who has ſeen nothing 
about the matter: to obſerve the rules laid down by the law 
and to prove, againft the ſevereſt ſcrutiny, that thoſe rules have 
been obſerved. _ e onky 1 
No art, no ſcience, no corner, however obſcure, in the 
obſcureſt art or ſcience, that may not furniſh queſtions for 
the deciſion of a Judge: and Judges, it has been thought, 
de taken from any counter, or from behind any hedge ! 
The value of a common ſoldier increaſes with every day of 
ſervices and is the diſcipline of the judgement-ſeat a matter 
of leſs difficulty than the diſcipline of the ranks? Tn the 
military line the hardſhip of compulſion gives the only objection 
28 a man's being kept to the profeſſion ſo long as he is 
able to handle the implements of it. Shall the ſoldier, though 
averſe to his ſtation, be confined to it; and the Judge, though - 
_ Wedded to his, be turned out of it without mercy? ? | 
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„  _ Jopictar Eeranriefturer. — Chap. V. 
n I weakens the authority of Courts of Appeal, by deftroyi ng 


the only natural title which one Court can have to more con- 
 Fidence than another. Superior {kill rendered probable by 
ſuperiority of experience, popularity proved by continuance in 
a ſtation from which unpopularity would have removed him, 
Auch is the certificate of ſuperior merit which a Judge of Appeal 
has upon my plan to produce. Adopt the ſyſtem of periodical 
excluſion, and as ſoon 3 e has acquired a little expe- 
rience and reputation, you deprive yourſelf of his ſervice. 
3. It is prejudicial to the legitimate dependence, or what is 
commonly called the independence of the Fudge. It lays him at 
the mercy of the intereſt or the caprice of any individual who 
may happen for the moment to be in credit with the people, 
While he is drudging at his duty, up tarts an Advocate at the 
- ele&ion-town, catches hold of ſome unlucky incident which had 
made him enemies, harangues the people, turns the tide againſt 
him, and ſeats himſelf in his place. Can you expect him to fit 
Mil}, and ſee himſelf attacked, without taking meaſures to defend 5 
hbimſelf? While he ſhould be thinking of doing his duty, he | 
will be thinking how to keep up his intereſt : while he auld | 


be judging the people, he will be thinking how to court their 
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And may not all this happen juſt as well under the power of amotion ? 
By no means. There is a wide difference between turning a 
man out point-blank, where there is nobody to compare with 
him, and indirectly by the preference given to another. In 
the firſt caſe you muſt make him out to be abſolutely unfit: 
in the other caſe, all you have to maintain is that there is ſome 
one-perſon in the world fitter. In the one caſe, you load 
yourſelf with the unmixed odium of accuſation: in the other 
caſe, you find relief in commendation. In the one cafe, it 
is all pure hoſtility: in the other caſe, while you provoke al 
enemy, you gain a friend. „ — 
4. It expoſes him to the contagion of partiality, The private con- 
nexions of a Judge in full buſineſs (and mine can hardly be | 
_ otherwiſe), will ſtretch but little beyond the e el of 
his family. His ſuitors and audiences are his viſitors: 
duty gives him theſe connexions, and time ſcarce allows him 


any other: When you have tu e out of his ſeat, and 
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taken his occupations out of his hands, what is he to do with 

himſelf ? - He-muft mix again in private circles, and endeavour 

do find in ſocial intercourſe a compenſation for what he has 
loſt in power and dignity, You throw him upon the town : 


9. 
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ſend him to form connexions and contract partialities; and 
hen you have thus corrupted: him, you let him come back 
again to/his ss... GE 
8. Jt aggravates inequality, and ſtrengthens ariſtocratical monopoly, = 
by rendering the fituation untenable to every one who has not 


= a fortune of his own ſuitable to the 8 e of the office. A 


man may judge at intervals, hut can he live at intervals? Sup- 
poſe a man, whoſe profeſſion is his ſubſiſtence, taken from it, 
and made a Judge. When he is a Judge no longer, what is to 


become of him ls he to go back to the bar, or to the deſk, or 


to whatever other livelihood he had before? He is then to form 
connexions and to break them, to. become partial and impartial 

by turns, to'take money from a e. and to behave to them as 

if he had taken none. He is to favour great families while he 

is on the bench, that they may give him their cuſtom when he 
returns to the bar, and help him to mount the bench a ſecond 
time. Elſewhere I ſhall have occafion to ſhew. how much the 


leſs fit a man is for the ſervice of juſtice, for having ever been, 


though it were but for once, in the ſervice of chicane, How 
— worſe, if he is to ſerve them alternately ? as well might he 
pretend to ſerve them both at once. ith arr 
Ho would it be poſſible for him, if it were fitting? In fach 
a line, who is there that can take up buſineſs and drop it when 
he pleaſes > When his clients are gone to other lawyers, who is to 
ſend them back to him? But if the law affords him no reſource, 
where elſe is he to find one? A man who has been thinking 
about nothing but law all his life long, what elſe can he be good 
for? No man therefore who 1s notable to live at his eafe with- 
out the ſalary, will meddle with the office; or, if he does, ſo: 
much the worſe for the ſervice: no man who is at once honeft; 
and prudent will venture to engage init. - But if no honeſt and 
prudent man who cannot do without a ſalary will accept of the 
office, why give a ſalary? Inconvenience preſſes upon you on 
all ſides. Either you get age a as, office, or you get 
ſomebody who is not fit for it; or if you get a fit man, you 


make him an unfit one; and, at any rate, if you give money 


with your office, it is ſo much thrown away. Is wealth nece "Yy 


_ Be this, as it may, by giving the wealthy the e 5 
this ee ee a ſalary to boot, you increaſe that in- 
equality which, as far as can be done without prejudice to the 
ſuperior intereſts of ſecurity, it ſhould be your 3 reduce. - 
You divide the people into two claſſes, excluding one of them 


| from their ſhare in the — benefits, while you leave them 


TD. 


their 


7 


| | to tempt a man to accept of power and dignity 2 I ſhould not 
think ſo: but of this preſently. 4 | 
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- _ their full proportion of che burden. You lay a tax upon poor 
and fich, do 8 the produce among the rich, 2 
too rich already. | : IT HAT OT 18 
Buy this injuſtice to individuals is the fervice at all benefited ? 
On the contrary, it is injured. Von ſhut out candidates, and 
ou ſhut out thoſe who are moſt likely to be moſt deſerving. 
hat is it chat makes a mam fit for bufinefs, but application? 
Who applies moſt—the man with 4 fortune, or the man 
with a ſmall one? Which is moſt likely to devote himſelf to 
diſſipation, he htl has the means for it, or he who has none) 
which to e the greateſt ſtock of merit, he who. ſees nothing 
but merit can give him confideration, or he whe has already 
im hand that of which merit could give him but a chanee? 
-» Fancy not all this while that you are to endow offices, only 
that they may lie open to poor men: for it is but à bad method 
of ſetving the poor to tax the multitude of them only to male 
a purſe for one. But when offices are to be endowed at any 
rate, andꝭ a given. ſum is allotted for the purpoſe, what you are 
fully warranted in w_— is, to avoid giving the preference to 
that mode of Gy of it that would exclude: the poorer! man 
from coming in for his ſhare.” An office like this would not. 
leave ſuch a man as it found him: it would teave him beſet by 
extraordinary wants, while unprovided with fo much as. ordi- 


"The obviating of all this inconvenience is one of the uſes of 
the permanence of the falavy, notwithſtanding amotion, where- 
of more a little further on. FFF 
6. It endangers. the peace off the country, by keeping up the fer- 
ment of a perpetual elaction, by inviting change, and producing 


party diviſions among the people, _ | . 
It endangers morals, by the incitement it affords to calumm. The 
falſhood is detected but it has done its office; the. upright 
Judge has been thrown out, and the calumniator, ſeated in his 
place. There reſts he very quiet, enjoying the fruits of his 
wickedneſs till che next election, though it be feven years te 
come. But long before that time the lie is forgotten; and 
nom, if oppoſed; his ſole concern is how: to invent mores, This 
is one of the moſi copious fources of that tide of preffigacy 
which elections upon the Engliſh plan bring in their train. Sub- 
ſtitute or add! the power of amotion, you cruſn the incentive in 
its birth. Calumny has diſplaced a manz returning truth will 
reinſtate him: infumy often, diſappoittment at any rate, will 
be the author's ultimate rãw ar. IgE TOt Sf 
I am aware here of falfe ge y. am not ſo far miſled 
by names as to tranſplant Engliſh miſwhiefs upon French ground. 


| ] am 


4 


? 


Tit, II. Of Jutiges & de Ordinary Cour, 7 


J am ſenſible how wide the difference between a French elec- 
tion and an Engliſh one, and how flight the inconveniences of 
the latter to thoſe of the former. Bribery, drunkenneſs, and 
the inſolent meanneſs of perſonal ſolicitation, are here certainly 

out of the caſe. Secrecy of ſuffrage kills corruption in all its 

r by diſarming it of its hold. I am no leſs aware of the 
difference between an election by the body of the people, and 


an election by the elect. But lying on the behalf of the candi- 


date, and may diſſenſions among the people, are evils, to the 
latter of which the virtues of the French diſcipline afford but 
an imperfect remedy, and to the former none at all. This pro- 
bity, of which it is ſo effectual a preſervative on the part of 
the electors, by leaving no reſource but impoſition to impro—-— 
bity on the part of the candidates, will afford to fraud and ca- 
lumny an incentive but ſo much the more powerful. Calumny 
on the part of the candidate is a tribute of acknowledgment 
paid to the virtue of the elector. © It is becauſe you mean to 
give your vote to the moſt deſerving, that I take all this pains to 
make you believe my antagoniſt is not he.“ The man who can- 
xalles with a bribe in his hand or upon his table, may ſave his 
indolence from a deal of trouble, and his candour and veracity - 
from a deal of danger: the ſtrength of his cauſe lies not in the 
plauſibility of his pretenſions, but in the goodneſs of his liquor, 
or in the heavineſs of his purſe. e a 0 Ou FROnnN 
Ahe elections which my ſyſtem admits of, threaten no ſuch 
* miſchief, They come on at rare and unexpected intervals: 
they preſent a prize to gain, not a livelihood to loſe: the 
| e, give birth to, is a conteſt for diſtinction, not a 
ſtruggle for exiſtence. | ” . 9 55 
I heſe inconveniences, and greater, would be of flight account 
in compariſon of the evil of a deſpotic Judge: but when that 
is ſo effectually got clear of by the ſimple power of amotion, 
frequent election is perfectly unneceſſary, and the evils of it 
ſtand uncompenſated. „„ 3 
Give the power of amotion, forced intervals of excluſion 
are uſeleſs and unneceſſary: withhold it, they are inconſiſtent 
and abſurd. , You won't let your Judge be turned out when 
there is reaſon for it, and you turn him out without mercy 
e ETEHSEE S7 Fo, mu oy 
The uſe of periodical excluſion, if it. has any, is confined 
to adminiſtration, It may ſerve to break confederacies among 
bodies of truſtees, and render it more difficult for them to keep 
up plans of conſpiracy againſt the intereſts of their principals. 
It may ſerve as an antidote to that ſort of miſmanagement which 
Is the fruit of indolence, by transfuſing young blood into the old 
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with fingle Judges adminiſtring open juſtice ? 


\ 


Hs 


j 


body. It may looſen, in ſome degree, the ſhackles of that cor. 
ruption which is the effect and the object of arbitrary mo 


It may ſerve as an help, or as an imperfect ſuccedaneum, to pu 

Ilicity, ſeconded: by the power of amotion : it may ſerve as a 
ſpur. to the habitual lethargy, as well as a check to the occaſional 
violence, of dark deſpotiſm. It may ſerve as a palliative to the 
abominations of an Eaſt-[ndia-Houſe.: but what has it to do 


% > 


Next to the having no periodical elections, is the having them 
as frequent as poffible,—Why ? Becaufe the oftener they come 


round, the leſs the danger is of a change. As the miſchiefs of 
changing ſo often as "bn might change are ſo palpable, and as 
you ſee no more rea 


on for changing one time than another, 

you een take things as they are, and enter into a ſort of im- 

plicit engagement with yourſelf not to change at all. 
This is no ſpeculative conjecture: it is but a key to facts of- 


fered by experience. In England, wherever regular ſucceſſion 


is not the object “, annual elections prove in effect appoint- 


ments for life, ſubject only to a periodical power of amotion, 


which is rarely exerciſed + : while longer terms produce fre- 
quent changes, and {till more frequent ſtruggles } (a7. 

Alternate ſubjection in this way has been repreſented: by ſome 
as a pledge of virtue in a Judge :. periodical excluſion, there- 
fore, as a neceſſary condition to ſuch reciprocity of ſubjection. 
Return rt ln from time to time into the maſs of the people, that 
he may ſee before him the time when he will be ſubject to others, as now 
others are ſubjeft to him. Thus will you have him equitable, indulgent, 


circumſpect : he will fear to tyrannize, left tyranny ſhould expoſe him 


to retaliation. 


Examples: Lord Mayor of London: Sheriffs of London. i 194 


+ Examples: Chamberlain of London: Chairman of the Juſtices of the Peace for 
_ Middleſex: Preſident of the Royal Society. | 


4 Examples: Member of Parliament Eaſt-India Director. 


(a) The chairmanſhip of the Juſtices of the Peace for Middleſex affords an inſtance 
which has its value, both as an example of a ſort of popular election with regard to a 
Judicial office, and as having afforded experimental proof of the utility of the power of 
amotion. The chair is indeed filled by a ſimilar mode of election in every county: but 
the quantity and importance of the buſineſs in a county which encircles the capital, 
diſtinguiſhes this chair from the reſt, and atfimilates it in ſome Tort to the bigher ſeats 
in judicature. The electors are indeed all named, and diſplaceable by the Crown: but 
as it has not been cuſtomary to remove a magiſtrate but for known and avowable cauſes, 
the fituation is not in practice very wide of independence. The laſt Chairman (ſince 
deceaſed), after having been annually re- elected for a long courſe of. years, was at laſt 
dropped, not without good cauſe. In probity as well as ability he ſtood unimpeached : 
expulſion in the way of puniſhment could never have found ground to fix upon: but 
being ſometimes capricious, and always moroſe and overbearing, his amotion in favour. 


ol che gentleman who now fills the vifice, was felt as a public benefit. 


; * 
* i ' 
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: This 18 plaufible, becauſe it is 1 diſpel the ccni ; : 
- the plauſibility goes along with it. Why plauſible? Becauſe it 


. conveys implicitly the idea of dependence on the body of the 


people; and ſo far it is juſt; does it mean any thing elſe? ſo 
ſure is it delufive, . es %%% oe ora Reed 
A thing it ſeems to take for granted is, that a Judge, if 

not judgeable by thoſe whom he has been judging, is not to be 
| judgeable by any body. Why ſuppoſe ſo? It need not be ſo 
upon any plan: it certainly is not ſo upon mine. Being judge» 
able at any rate, the true eg is, whether there is any ad- 

vantage in his being hereafter to be ſubject in this way to thoſe 
who are at preſent tubje& to him in his being ſubject to them 
rather than to any body elſe, I anſwer— in no caſe any advan- 
tage: in a caſe which is not improbable, much inconvenience. 
Either he can foreſee the particular individual to whom he may 
hereafter be ſubject, or he cannot, If he cannot, the recipro- 


city, as ſuch, has no effect: the miſcellaneous body of the 


people are all he has to look to, and the reciprocity amounts to . 


nothing more than ſimple dependence on the body of the people. 
If he can foreſee his ſucceſſors it renders him dependent on thoſe 
individuals for the future, as they for the preſent are on him. 
What follows? Mutual fear, mutual favonr, mutual corruption, 
Judge not, that ye be not judged : their union will be a comment 
on that text. Each is to the other what the Lord's debtors were 
to the unjuſt Steward: each pays his court indeed to the other, 
but it is at the expence of their common lord, the people. 


f Cy 


This principle of reciprocity of ſubjection as between pub- 


lic men is but a particular modification of the old principle of 
the diviſion of power: and like that, a diſtant approximation, 
a bad ſuccedaneum to the regular ſupremacy of the people. Re- 
_ ciprocity of ſubjection is a particular mode of mutual depen- 

dence. , Single dependence on any body but the people is a bad 
thing: mutual dependence is the ſame bad thing doubled. IF 
| they are all dependent on the people, what more would you 
have? and what do you get by making them dependent upon 

one another? If they are not dependent on the people, what do 
you get in that caſe? Two or three deſpots inſtead of one: a 
warring tyranny inſtead of a quiet one: or a quiet one bought 
at the end of a warring one with the blood or treaſure of the 
people. Look at old Rome, ſee there the fruit of mutual de- 

pendence: —it unites Craſſus's, Cæſars, and Pompeys: it unites 
Octavius's, Lepidus's, and Anthony's. Look at Bengal: it 
| unites Haſtings's with Impey's. e | 


| Dependence on the people, or on individuals; on the whole, or 
| On a/ part; there is but that alternative, Dependence on indi- 
| 1 e viduals 


% 


— Errinirinants.'  ChipiT,| 


viduals known, is the very miſchief to be avoided: dependence 
on individuals unknown, is but another word for dependence on 
II . as contradiſtinct to ſimple de. 

endence on the people, were of uſe any where, it ſhould be in 
85 ä but it has ere, Fa, it even there, In legiſlation 
II always mean under a popular conſtitution), it is not liable 
indeed to produce ſuch miſchief as in judicature. Why? ge. 
| cauſe in che former caſe it is not liable to produce connivances 

and confederavies as in the latter. A man may or may not be 
Able to ſte over his own Canton ſo as to give a gueſs who will 
Tucceed to him as Judge, What is certain is, that he cannot 

fee all over France, ſo as to name to himſelf the majority of a 
future legiſlature. He could not even in Great-Britain, as to 


RR e Where the people, like other cattle, are paſſed from, hand by 
| om do court, 
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HE permanence of the ſalary, notwithſtanding the. power 


of amotion, is a help to the conſtitution in a-variety of ſhapes : 


rr. A an aid to the power of amotion. By ſoftening the harſh- 
| . neſs of that power, you increaſe nol. Hin Who could! find 


in his heart to ftrip an old man naked, after a youth of blame- 
leſs: or meritorious ſervice? Ihe more effential intereſt of the 


— would thus be ſacrificed to compaſſion for the indi- 


vidual, Even incapacity and ill-temper, if unftained by im- 


to juſtice, | | . 
2. As à ſupport: to independence + meaning always that ſpecies 
and degree of it which we have ſeen 8. be of ols to 5 
On ſuch terms, and hardly otherwiſe, a man may be expected 
to beat up againſt what he Iooks upon 45 the f Leforiked: the 
momentary and partial opinion of tha people, in expectation of 
a different decifion from their well-informed, permanent, and 


general opinion. Mere diſgrace can ſeldom be oppreſſive, when 


eonicience certifies it to be unmerited. When facts are out f 
diſpute, a ſenſe of innocence, and a proportionable perſuaſion 
of ſeeing it one day recognized, are ſentiments ſrarce diſtin- 


guiſhable. But in the mean time a man muſt live. | | 
The ſame expedient contributes to the ſame effect in a more 
mdire& way, by its influence on the people. In public as well 


as private, the honeſty of the ſervant-depends in no ſmall de- 


gree on the wiſdom of the maſter. Servility, duplicity, crafti- 
neſs, and inward contempt, on the one part, are natural conſe- 
quences of caprice and tyranny on the other. There have 

been no greater contemners nor deceivers of the people than 
leaders of factions in unenlightened and unquiet times. | 


Ho then does it aſſiſt the wiſdom of the people? By keeps 


ing them from edged tools. In the power thus modified they 
Poſſeſs an inſtrument which anſwers every purpoſe of felf-de- 
fence, but has been ſpoilt for them as an inftrument of ven- 
geance. They will not be rendered the leſs cautious how they 


uſe it wantonly, by the conſideration of what they will have to 


ie has prudence on her fide, _ 5 | ee 
3. Aa help ta the patriotic auction. Much could not be ex» 
| * * for an income of which no man could promife a day's 


miſing, would in that caſe be dried up. This is not a confi» 
deration. to. be: placed in front of the inducements: . 


+ 


ay for uſing it. Compaſſion is never ſo well heard, as when 


eontinuance: and a fource of economy, otherwiſe To pro- 


3 
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is a full anſwer to all objections on the ſcore of expence. The 
expence may perhaps never be incurred: it never can be, where 
the people who are to judge are not ſatisfied of their gaining 
more than they loſe by it: while the value of the place, con- 
ſidered as an object of ſale, is raiſed from that of a tenure at 
will to chat of an eſtate for life. Individuals cannot give ſo 
much to hazard as may be given by an eſtabliſhment. 
4. A. an inducement to venture the labour and expence of a profeſ- 
 Feonal education," Conceive the ſtation altogether precarious, and 
the ſalary as precarious as the ſtation, how few are there who 
would ta 1 K trouble to qualify themſelves for the duties of 
» it? Who in England, or any where elſe, makes a ſerious ſtudy 
of the law, that does not expect to get by it? Hence the igno- 
rance ſo univerſal among Englifh legiſlators, and the thraldom 
in whick they are held by mercenary lawyers, In France, judi- 
cial offices having been ſaleable, and of courſe for life, the 
emoluments offered a ſecure pennyworth for every body's penny. 
In England, the bar being a neceflary ſtep to the . the 
more immediate profits of the former ſtation have preſented a 
fund of inducement, independent of the hope of riſing to one 
of the few ſeats in judicature. Upon my plan, which regards 
the profeſſions as not only diſtin& but oppoſite, and practice in 
the one as not hang Greg he beſt, but in many reſpeQs the worſt 
preparative for a ſtation in the other, a ſeparate inducement ap- 
plicable to the latter is the more neceſſary 6055 m_ 5 5 
5. A an antidote to ariſtocratical monopoly. In the preceding ſec- 
tion we ſaw the inconvenience, and the neceſſity of this remedy, 


q 


— 


8 8 $ IV . Power of Deputation. i 


III. THE power of deputation is an effential article in the 
plan on ſeveral accounts: 1. as an aid to the people's right of 

election, preſerving them from the danger of an improper 
choice: 2. as an inſtrument of promptitude in the hands of juſ- 
tice: 3. as a meaſure of œ‚οnqmůmami .. Eh 
Seb i | POETS 7s 3.2% walls of 


fe) Confidering how eaſy we have ſeen it to be for a Judge who wants the ſenſe of 
ame, to miſbehave in a very groſs degree, and that even through corrupt motives, 
' without expoſing himſelf to judicial cenſure, it might perhaps be not amiſs ta empower 
the people to follow up their amotion by ſubſtraction of the ſalary, ſo it be after ſuch 
an interval aq ſhould out-reach the utmoſt duration of ſudden and undeferved unpopula- 
rity : for example, five years. It might otherwiſe be poſſible for a Judge who was at 
once indolent and ſhameleſs, and who had no pretence for reſignation, to provoke amo- 
tion, in order to retain the pay after ridding himſelf of the trouble. A deprivation ſo 
very unlikely to happen without the wilful.default of the perſon deprived could 
operate any ſenſible diminution in the value of the office in any point of view. 


— 


" 4. SS > Rhoads V9, Sa, - | 


* 
- 


Tit. II. 07 Judges of the Ordinary 8 5 1 

1. ts an aid to the people in the exerciſe of their right of che Aion, 
In this capacity, it 0 8 itſelf the aſſiſtance of the principle 
of gradual promotion. It is not ſufficient that the people have 


the faculty of choofing their Judges out of men who have 


ſerved in the capacity of Judge Depute: they muſt be pre- 
cluded from choofing them elſewhere. It is without much 
compunction that I rob them thus far of their choice, It is 
the very caſe, and that the only one, where they could 
have no grounds for chooſing, Public fame will tell them 
who has proved the beſt Judge, after trial: private ac- 


' quaintance only can ſay, before trial, who, among young and 
untried men, is likely to prove a good one. The circle that 


bounds their choice will hardly be complained of as a narrow 
one. A Judge to every Canton gives above four thouſand 
Judges of the loweſt rank: a Deputy to each Judge gives the 
people in every election four thouſand candidates to chooſe out 

of. And in the inſtance of Judge Deputes, as well as of prin- 


| cipal Judges, I ſecure to them the gu of amotion; in com- 


pariſon of which, the right of ele 
ſhewn, is an object of inſignifiance. | 

In return for ſo ſlight a ſacrifice of arbitrary power, they 
gain a ſecurity not attainable by any other means, for intelli- 


10n, as hath been already 


| gence, probity, and every other ingredient of fitneſs in a can- 


didate. | | al 12 | 5 
On what other plan can the patron be made reſponſible for 
the goodneſs of his choice? What other plan gives the bene- 
fits of x rag as to judicature, and affords room for fitting 


the taſk in every individual inſtance to the powers of the work- 


man? Chooſe him as you will, your Judge, like every body 


| elſe, muſt begin ſomewhere. Upon the ordinary plans he be- 


gins in the middle: important or TY e difficult or 
eaſy, he muſt take them as they come. Upon this plan, the 


| Deputy, receiving his cauſes from the diſcretion of his princi- 
pal, will of courſe ſee his taſk ſuited to his faculties: the leaſt 
important and the leaſt difficult, one may be well aſſured, are 


thoſe with which the veteran will entruſt a pupil, for whoſe 
miſconduct he ſtands reſponfible. Accident may bring 


a cauſe of difficulty as well as importance upon the De- 


my at the very commencement of his career: true : but Te- 
emachus will never be without Mentor at his elbow : ſo 
that the worſt that can happen is a meaſure of delay mpch too 
ſmall to have ever hitherto been deemed worth notice. a 
2. Promptitude of juſtice is a ſeparate and ſtill more manifeſt 
advantage reſulting from this power: and which, without ſoine 
ſuch power, muſt neceſſarily be to a certain degree N | 
„„ ef under 


+ 
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under a-fingle Judge. Not only. illneſs might occaſion a ſuf- 
penſion of juſtice for an indefinite time, but the out- door buſineſs 
incident to the office muſt occaſion frequent vacancies (a), 
Numerous bodies of Judges, while they guard againſt this in- 
convenience, admit neceſſarily a fluctuation in their number, 
and thence a degree of uncertainty, beſides the other inconve- 
niences that we have ſeen attached to multiplicity in judicature, 
Doubling the number upon the eſtabliſhment, would double 
the expence: though it is not double nor treble the number, 
nor in ſhort any definite number, that could equally enſure the 


'accompliſhment of the purpoſe, 5 

3. Frugality is another advantage peculiar to this mode of 
ſupplying occaſional vacancies in judicature : in this way, and 
in this alone, you may get the ſervices of ſeveral Judges for 
the expence of one. Ihe grounds for reckoning upon this 
ſaving will be ſtated preſently. The object is no trifling one, 
when the queſtion is between ſuch numbers as four thouſand, 
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eight thouſand, or twelve. | 2 8 = 
, __ Againſt unpopularity, and every ſpecies of unfitneſs, the ſta- 
tion of the Judge Depute has every preſervative that applies to 
the office of his principal: publicity, appeal, loſs of promo- 
tion, danger of diſmiſſion. It has more: for nothing leſs than 
a formed eee will ſuffice to remove the principal: a 
commencing unpopularity will be a warning to the principal 
to intimate to a deputy who has the misfortune to become the 
object of it, the expediency of reſignation. The principal, 
upon amotion, preſerves his ſalary : the deputy, in caſe of the 
ſame misfortune, loſes his proſpect of ſalary, as well as of every 
thing elſe that has been the object of his ambition. The power 
of amotion is, at the ſame time, liable to, leſs reſtraint, as well 
from prudence as from compaſſion in this inſtance, than in the 
other, The people, by exerciſing it, will not ſubject themſelves 
to the burden, of an additional falary : and what they cannot 
fail obſerving is, that in the commencement of a man's career, 
while other roads remain open to him, the mortification of 2 
repulſe, how ſevere ſoever at firſt, will be a leſs cruel ſhock 
than expulſion at a more advanced ſtage.  _ _ | 
Prom the connexion, cloſe as it is, improbity can derive no 
aſſiſtance; Neither can ſcreen the other. By confederacy dan- 
ger would be doubled, and facility in no reſpect increaſed. The 
dependence of the one is a neceſſary conſequence of the re- 
. 2 . s ſponſibility 
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(a) Such as taking views of the condition of immovable objects: taking the era - 
mination of bed-ridden parties or wituneſſes: ſettling diſputes or quieting tumults among 
bodies of people upon the ſpot. 3 f | 
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The burden of reſponſibility will hardly be thought to 
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ſponſibility of the other: and where can be the danger to the 
eople from a dependence between two of their ſervants, each 
alike dependent upon the common maſter? „ 
Sit who will upon the bench, ſomebody muſt have put him 
there: and who ſo well qualified to judge of fitneſs for an of- 
fice, as one who has made the duties of it the buſineſs of his 
life? . | LE oc 
This mode of appointment, were it even diveſted of the 
purifying virtue of the ſuperintendency of the people, would 


ill remain ſuperior to any of the modes hitherto current in 


France or England. In France, judicial offices have been ve- 
nal : that 1s, the ſeller and the buyer between them- have con- 
curred in nominating a ſucceſſor to the ſeller : motives on both 


- ſides purely pecuniary : no reſponſibility on the one part, no 


opportunity of inſtruction on the other. In England, the 
Chancellor or the Minifter, determined by the need of creating 
an adherent or the ſatisfaction of ſerving a friend, ſucceed, ac- - 


cording to their degrees of credit, in getting their recommen- 


dations accepted by the King: in both caſes without the check 


of any ſpecitic reſponfibility. Under ſuch corrupt ſyſtems, has 


abuſe been rare? Much more will it be ſo under a pure one. 


Por ſuch a ſtation, want of candidates can hardly be appre- 


hended. Of itſelf, it confers great power and dignity: it is 
a ſtep to greater, with emoluments affording a proviſion for life, 
Even the dignity, without the emolument, would to many eyes 
be a full recompenſe for the trouble. Under favour of the in- 


ſtruction and ſuperintendence of which it has the benefit, men 
may be admitted to it at an earlier age than could prudently be 


intruſted with ſelf-ſubſiſting judicature. At the commence. 


ment of every career, ſervice is gladly exchanged for the op- 


portunity of acquiring, and by degrees of diſplaying, capacity 
for employment. Apprentices are never wanting for the meaneſt 
trades; they will hardly be to ſeek in the moſt exalted of pro- 


e 


What is worth accepting is always found worth giving. = 
eftroy 


the value of the patronage. In what trade is not the maſter. 


reſponſible for the apprentice? The faculty of ſuiting the 


talk to the ability of the workman, is a ſecurity alike valuable 
When. re ne Tn 5 
The power of appointing a conſtant Deputy would ſtill be 


inadequate to its end, without the power of calling in occafional 


aſſiſtance. The permanent Deputy is abſent from the judge- 


ment ſeat upon out-door bufineſs: the Judge- Principal is too 
ill to attend to buſineſs: why ſhould the judgement-ſeat re- 
RO Ns 7 : * l : 2 bs ; N £ l ; 
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main empty, if a perſon not incompetent can be found to fill 
it —Both Judges are fitting : but one of them has got a petty 
aſſault or two to hear: the other, half a dozen dehts to decree 
payment for, which are undiſputed and undiſputable. A caſe 
of difficulty and importance preſents itſelf on a ſudden, re- 
quiring ſome order to be taken in it without delay, Why keep 
half a dozen different groupes of ſuitors waiting for a ſort of 
juſtice which they might have from any body? For let it never 
bo out of mind, that the bulk of caſes that call for juſtice are 
thoſe in which the demand for power is much greater than for 
wildom.—All the checks and ſecurities which apply in the one 
inſtance, apply equally in the other: ſo do the inducements to 
acceptance, though with a force diminiſhed in proportion to the 
lightneſs of the burden. A | 


1 - 


The flexibility thus given to the eſtabliſhment muſt be par- 
ticularly uſeful to it in its infancy. Experiments of the num- 
ber of tribunals neceſſary may be tried any where without 
hazard or expence, Take the Committee's Cantons, containing 
a ſpace of about thirty ſquare miles. If one tribunal to a Can- 
ton 1s no more than ſufficient where it contains but one town, 
and that not a very conſiderable one, ſeveral muſt be neceſſary 
where it contains ſeveral towns, or a town like Lyons, Rouen, 
Bourdeaux, or Marſeilles. Allow of deputations, the eſtabliſh- 
ment may be underſtocked at firſt without inconvenience, 
Diſallow them, waſte. of public money is the conſequence, if 
the tribunals are too many; failure of juſtice, if too few. 
Not that an advantage like this can be ever out of date. The 
quantity of judicial buſineſs that may occur within a given pe- 
riod can never be ſubjected to meaſure, ſcarcely to calculation. 
One year may_be twice as productive as another. Shall the 
ſame number of tribunals be inexorably fixed for both? If 
. ſo, either in the one year they muſt be redundant by half the 
number, or in the other, deficient by the whole. In the one 
caſe you have double delay; or in the other, double expence. 
Such is the only alternative: ſuch the inevitable conſequence 
of an unbending proviſion for ever-fluQtuating wants (a). 
TE „ | | $ ; 93 2 
(a) Under the Engliſh judicature, the Judges of the higheſt order, though they can 
depute nobody elſe, may, under certain reſtrictions, and frequently do, depute one ano- 
ther: which makeFT\one of the thauſand departures from the Latin rule that Mahometan 
Judges in Bengal were deſtroyed for departing from, by lawyers ſeat from England to teach 
them juſtice. „ 55 | SIE 
When it happens not to ſuit the politics of the Minifter to have a Chancellor, the 
ſeals are put into commiſſion 3 and the Judges are-drafted into this court of equity 
from the courts of common law, each of the three great courts commonly ſupplying 
one: and in this way the buſineſs will go on quietly for months or years. If the com- 
 mon-law court cannot do ſo well withcut the Judge thus taken from it, he ought not 
to be taken from it: if it can, the public ought not to be burdened with his ſalary. 
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7 V. 5 Gradual "Promiditiore, 


THE principle of gradual promotion, or, as it has been more ; 


ſhortly ftiled in French, the gradual /y/tem, is of uſe in ſeveral 

capacities. £08 5 e 8 AP . 
1. As an aid to the principle of popular election: by confining 

the choice of the people, with regard to every rank in judica- 


ture but the loweſt, to perſons who have had an opportunity of 


ſhewing whether they are fit for it or no. In this character it 
co-operates, as we have ſeen, with the power of deputation, 
taking up the object where the effects of that power end. See 
above, d Iv. : | | | 


2. 4s a ſupport in the public opinion to the authority of Courts of 


Appeal. In this character it co-operates with the principle of 
permanence of ſituation, as contradiſtinct to that of periodical elec- 
tion. See above Chap. IV. vn. 2 | | 


3. As an inducement to a man to take upon him the burden of a pro- 


feſſional education. in this character it co-operates again with = 


the principle of permanence of ſituation. The effential uſe of it 
in this character is, however, confined to the firſt ſtage 2 the 
great objet is, that the people ſhould not have it in their er 


to chooſe any man for a Judge-Principal, who had not afforded _ 


them a trial of his fitneſs in the probationary ſtation of Judge- 
Depute As to higher ranks, the gradual ſyſtem diminiſhes a 
man's hopes of ſpeeedy elevation, as much as it diminiſhes his 
fears of remaining unpromoted in the loweſt. But the moſt 
mortifying circumſtance would be for a ſuperior to ſee an in- 
ferior, without any interval of 8 put immediately over 
his head: againſt this mortification the principle of gradual 
promotion affords a pretty effectual preſervative. 8 
Applied to che hierarchies of adminiſtration and legiſlation, 
the gradual ſyſtem has been propoſed to the National Aſſembly, 
and rejected. With what reaſon, it is not worth while on this 
occaſion to enquire. The caſes differ in ſeveral points. . 
1. For the buſineſs of that ſort of local adminiſtration which 
is committed to the ſubordinate repreſentati ve aſſemblies, no 
highly-cultivated talent, no very long experience, no profeſ- 
honal education is neceflary, All that is wanted, is good 
family management upon a more extenfive ſcale. A man poſ- 
ſeſſed of that ordinary talent will find himſelf fit enough for 
the office at his firſt entrance, and without any courſe of pre- 
paratory diſcipline; eſpecially as the number of members in 


theſe bodies is confiderable, and, according to the plan already 5 


eſtabliſhed, every man at his entrance will find colleagues al- 
FE A U ready 
. 


Wards in proſpect, to enable a man to 
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ready inſtructed by experience. The duties of the judicial 
office demand, upon my plan, the whole, and upon every plan 
the greateſt part, of a man's time: a ſmall part of that time is as 
much as is expected, or even allowed to be employed, in the 
local adminiſtrations. In the latter caſe, the reward of the day 
may ſuffice for the labour of the day: in the other caſe, the 
long courſe of preparatory labour 25 require a chain of re- 
iir 95 7 
2. In the ſovereign legiſlative aſſembly, on the other hand, 
genius and the talent of perſuaſion, endowments. of the higheſt 
claſs and the rareſt kind, are requiſite; and you may be glad to 
et them wherever you can find them, without waiting for them 
nx or _ years, and leaving it in the power of different ſets, 
of people to preclude you from ever getting them at all. Nei- 
ther of theſe eminent qualifications are neceſſary in judicature, 
Diſcernment, ſagacity, the faculty of comprehending, retain- 
ing, comparing, and diſtinguiſhing the ſeveral ſcenes in a 
long drama, are qualities eſſential to a Judge ; genius he wants 
not, for he has nothing to invent: talent of perſuaſion he wants 
not, for he has nobody to work upon: his duty is done when 
he has given a ſimple ſtatement of the caſe before him, with 
the reaſons that have governed his deciſion; and that too he 
. may take his own time fort. pad aa? 
Tranſcendent genius, it has been ſaid by the partiſans of 
the gradual ſyſtem, is not wanted in legiſlature : it certainly is 
not wanted in every one of ſeveral hundred members of that 
body: but it is wanted in ſome; and ſo wide as the field of 
legiſlation is, and ſo numerous as its divifions are, one may 
venture to ſay, in many. At any rate, there can be no com- 
plaint of a redundance of talents for legiſlation, where the 
fame perſons are put into different committees, and the whole 


I buſineſs is: made to go on ſo much the flower, leſt this or that 


part ſhould not go on, well. 5 7 

3 In regard to the bodies above mentioned, the perſons on 
whom it is the defign of the gradual ſyſtem to fix the electors 
choice, are thoſe who are moſt likely to be, fixed upon without 
any ſuch 8 : for who ſo likely to be returned member 
of the legiſlature by his diſtriẽt as a man who has diſtinguiſhed 
_ himſelf as a member of the adminiſtrative body of the ſame 


-__ diſtri; eſpecially when they who chooſe the one are the very- 


perſons who chooſe the other? What ſhould be their induce- 
ment to prefer an untried man, to the man they like beſt out of 


ſo many whom they have tried? The leſs danger there is that 


their. choice ſhould fail of taking ſo natural a direction, if left 
free, the leſs need therefore there is of forcing it. In regard 
ö 85 p FS e 
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to the judicial office, the caſe is altogether different. The ſpu- 
rious ee of juſtice, if admitted into the competition, 
would have a thouſand facilities for intruding themſelves into 
the inheritance of the legitimate. (See the . ee on Advo- 
cates, &.) Admit an Advocate to put up againft a Judge, he 
will walk over the courſe, becauſe he ſtarts alone: the , Fran 
will loſe his cauſe, for want of being able to get a hearing. 
Where apprenticeſhips are of no uſe, apprenticeſhips have 
been inftituted : where apprenticeſhips ought to have been 
looked upon as neceſſary, there have been none, or worſe than 
none, Apprenticeſhips, as a neceſſary. qualification for the 
right of praQtifing, are of no. uſe among any claſs. of mer- 
cenary lawyers : the client being at liberty to chooſe whom he 
pleaſes, the emulation kept up by that liberty is as good a 
pledge of fitneſs as can be defired. . A prenticeſhip, as a quali- 
fication for acting in the ſtation of a Judge, may, for the op- 
poſite reaſon, be looked upon as neceſſary. The ſuitor cannot 
chooſe his Judge. Inſtead of ſerving in chat line, a man, be- 
fore he can be admitted to act as a maſter, is put to ſerve in a 
ſubaltern employment, the tendency of which is to give him a 
variety of qualities oppoſite to thoſe which are neceſſary to fit 
him for acting his part well in the ſuperior one. But of this 
too-under the:hoad'of- Advocate... gs 7 
The gradual ſyſtem has always governed the military eſta- 
bliſnment: and in that department the only complaints it has 
ever given birth too have been. occaſioned, not by its obſer- 
vance, but by its violation. In that line, however, nobody 
diſputes its needing exceptions : and rhe exceptions are at leaſt 
as neceſſary as the general rule. In the judicial line it needs 
none, The path of judicial ſervice is ſmooth and even: a 
Judge has no cannon's mouth to run into: there are no extraor- 
nary exploits in judicature. Should occaſion have called him 
to put his life to hazard in the ſupport of juſtice, reward him 
and welcome; but let it be as a man of valour, not as a Judge: 
perſonal courage, however honourable, is no proof of talents _ 
for judicature. 5 a „ £ 
It may be ſufficient here juſt to hint at an inſtitution for ad- 
mitting perſons to purchaſe diſtinction and rank by the obliga- 
gation of attendance. Such an inftitution would give an ad- 
ditional ſtep at the bottom of the ſcale, It would form a 
public, whole inſpection would be more impoſing than that of all 
the reſt of the public put together. It would form the beſt of 
nurſeries ſor Judges Depute, as well permanent as occaſional. 
Perſons conſecrated from the firſt moment of their political 
birth to the pure ſervice of truth and juſtice, would preſent a 
4:3 7 
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- - ance, not a farthing more nor leſs—which promotes the good 
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n 
2 1 


body of candidates, ſuperior ſurely to the impure herd to whom 
| the ſervice of truth or untruth, juſtice or injuſtice, oppreſſed 
Innocence or oppreſſion, is conſtantly and profeſſedly an ob- 

ject of indifference. N VVV 


* 


S8 VI. Of Pay, and of the Patriotic Auction as a means of re- 
r ; £ gulating „ ; 


IF there be a mode of providing for eſtabliſhments, which 
finds out in the inſtance of each place, nay, in the inſtance of 
each individual placeman, the quantum of allowance beſt / 
adapted to the ſervice—which enſures to the officer that allow- 


of the ſervice at leaſt as efficaciouſly as it miniſters to economy 
— which, leaving the choice of the ſervant in the hands of that 
' ſovereign maſter to whom the ſervice is to be rendered, and 
out of whoſe ſubſtance the wages are to come, cements the 
truly natural alliance between frugality and liberty a prin- 
_ Eiple which does all this has furely ſome claim upon atten- 
tion. Such is that to which I have given the name of the pa- 
triotic auction (a). a „„ 
| 1. Economy by this mechaniſm is puſhed to its utmoſt 
limit. In this, as in every other branch of public ſervice, 
every penny which, without hurting the ſervice, you can ſave 
and refuſe to ſave, convicts you of peculation : a truth which, 
how much ſoever lighted and evaded, how adverſe ſoever to 
Engliſh practice, and, if I underſtand right, even to Engliſh- 
doctrine (5), is ſeldom, I believe, openly diſputed, and will be 
neither diſputed nor evaded by the National Aſſembly of 
France. Adopt the patriotic auction, all ſuch peculation va- 
niſhes, - 5 „„ = | 


(a) For ſhortneſs ſake T confine the expreſſion all along to the voluntary auction, though 
the effects aſcribed to it depend in part upon the concomitant plan of an obligatory de- 
falcation from the ſalary in proportion to private income. 4. | Eo 


If the appellation be a fooliſh one, the folly lies not altogether at my door, One of 
the words is the well-known name of an equally well-known practical ſort of a thing, 


quite in the way of buſineſs. In England, when a candidate's zeal to ſerve his country 


has outſtripped his economy, his eſtate comes every now and then under the hammer; 
and nobody then demurs to the propriety either of the thing or of the name. The other 
half is humbly copied from the contribution patriotigue, the ſo much celebrated mode of 
ſupply now going on on the other fide the Channel. As to patriotiſm, the Engliſh reader 
will have the goodneſs to conſider, that neither the name nor the thing are ridiculous in 
France. | | 1 8 e | . 


| (3) See Mr. Burke's ſpeech on his Economy Bill, 


- 
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By what other inſtrument can you adjuſt ſupply to exi- 
ncy in any ſuch line of ſervice? Take what quantity you 
| will, how do you know that it is as much as is neceflary? how - 
| do you know that it is not more than neceſſary? If more, Why 
ive it? Why waſte the ſubſtance of+ the people? Why plun- 
Fer the poor and the induſtrious, to enrich the wealthy? _ 
be ſervice of the public,” ſays a profeſſed maſter of economy, 
« is a thing which cannot be put to auction, and firuck down to thoſe 
« who will agree to execute it the cheapgſt. (a). No, certainly: in 
ſervices which, like the judicial, require particular qualifica- 
tion, not in ſuch manner as to exclude choice: but my auction 
leaves choice its full liberty; a liberty which can nowhere be 
accompanied with full ſecurity, but where, as here, the people 
| are the chooſers. 7 „ 8 
In contracts for goods to be furniſhed for the public ſervice, 
auction is the routine of practice. Vet even here the rule of 
arithmetic cannot always be made wy; without ſacri- 
ficing the ſervice. Is the bidder able to fulfil his offer? does 
he mean to do ſo ? Apply this to military ſtores :—the enemy 
will find you a beſt bidder (607). i 9 
No the patriotic auction, applied with the reſerve with - 
which it is here ee the patriotic auction, notwithſtanding 
the epithet here choſen to diſtinguiſh it by, will not be deli- 
berately pronounced ridiculous, unleſs by thoſe who, as often 
as they deſcry any thing truly uſeful in a plan for public ſer- 
vice, pretend to find it ridiculous, and do their beſt to make it 
ſo. Of the exertions which it calls forth, public good is as 
likely as of any others to have been the final cauſe : and what 
is much more material, public good is ſure, at any rate, to be 
the effect. It were hard if a man may not be permitted to flat- 
ter himſelf with the name of patriot, giving as unequivocal 
proofs of patriotiſm as any that patriotiſm can give. If per- 
ſonal confiderations, perceived by him or unperceived, mix 
with the purer principle, to what end ſhould any invidious' 
hand attempt to tear the ſecret from his breaſt?* {© «© 
2. Will the ſervice be prejudiced by ſuch economy ?—It will 
be richly benefited by it. Daub your Judge's bag over with 
gold, you ſet all the world a ſcrambling for it: the few who 
love buſineſs, and the many who deteſt it; the few who under- 
ſand the. buſineſs, and the many who know nothing about the 
OW. VVV matter. 
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(a) See Mr. Burke's ſpeech upon the Economy Bill, Feb. 11, 1780. p. 66. 


(27 See Art. 17 of Mr. Burke's Charges, with Mr. Haſtings's anſwer. The accuſer 
ſeems to have forgotten his own rule: the defendant, to have remembered it much to 
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matter, When you ſee this or that. man make a plunge for 
it, what do you learn? that he has any liking for the em- 


ployment? No: but that he has has no ſuch violent averſion 
to it, but that his affection or neceſſity for the money is ſtill 


ſtronger. When you ſee a man marry a woman without a penny, 
ſay he loves the woman: when you ſee a man marry a woman 
with a fortune, ſay he-loyes either the woman or the fortune. 
For woman read office, commiſſion, biſhoprick, living, where's the 
difference Not a toilet or a tea-table at which a truth ſo ob- 
vious would not be too trite almoſt for utterance : a man muſt 


Jars learnt wiſdom in an Engliſh Houſe of Commons, or at an 
Engliſh Treaſury Board, to be able to affect not to underſtand 


it. Even there it can be no ſecret, that the better-liking a man 
has to his buſineſs, the better the bufineſs is likely to be, done, 
What a man bids at my auction will ſhew not only whether he 
likes it or no, but the preciſe degree of his liking, which is 
what nothing elſe can indicate, „„ . 
The auction is of equal uſe, bidders or no bidders. If 
there are any, you get either the economy, or, what is worth 


more, a ſervant by whoſe tranſcendent merit the plea of eco- 


nomy has been put to filence. If none, you get, at any rate, 
the demonſtration that no ſaving is to be made. Fortified by a 
teſtimonial in which ſuſpicion itſelf could not find a flaw to fix 
upon, you may ſtand forth boldly and uprightly in the face of the 
eie and waſh your hands for ever of the dirt of peculation. 


s to encouragement, it takes away none that is not de- 


«ng genie be unneceſſary. If there are biddings, it ſhews 


at the emolument unreduced was ſo much more than neceſ- 


8 If none, no encouragement is taken away. ; 
It even admits of a meaſure of encouragement, greater than 


can be admitted on any other plan. Secure to the public 


a deduction of whatever proves to be more than neceſſary, you 
may ſet the rate of the ſalary higher than you could otherwiſe 
afford to do. 3 . = 

By this means an extraordinary meaſure of encouragement 
lies open to extraordinary merit: and the greater the merit, the 


greater may be the meaſure of encouragement. On the ordi- 
nary plan of a fixed ſalary, the utmoſt advantage that can be 


given to merit is that of having a ſuperior chance for a re- 
ward, which, if obtained, is no greater in the hands of the 
moſt than in thoſe of the leaſt rere Here not only the 
| ana of reward riſes with deſert, but ſo may the quantum 
tkewiſe (a. e hte ant 
E No, 


=” (a) In Great Britain, a conteſted parliamentary election is a ſort of auc jon, patriotic. 
or anti ꝓatriotic, as the reader pleaſeg, One circumſtance only is wanting, to make it 
) 1 : 


A 
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of emolument, a man may ſtill take it, and hate the buſineſs of it, if it 


wer or dignity belonging to it, as yours has, and he is fond 0 
pow or e DYus : that is to ay, if it has no buſineſs 4.4 
on a 


ging to it, or what comes to the - 
he 1s left equally free to do or to let alone; But will he, if the 


burden of office is to ſtick as cloſe to him as the feather ? Is 
there that man upon earth that, for unprofitable power and empty 
dignity, would bind himſelf to do all day long, and every day, 


what he hates ? For bread, a man does any thing: he heaves 
coals, ſweeps chimnies, cleanſes common ſewers. Would he 


me thing, none but what 


ſpend his life in the ſame way, for the title of Lord Warden of ; 


e Collieries, Knight of the Bruſh, or Duke of Puddledock? 

Neither Chartres ar the Duke of Wharton, it is true, could 
have had any rational obje&ion to a biſhoprick, though it were 
as barren as an apoſtleſhip : but neither the Colonel nor the 
Duke would have cared much for the lawn fleeves, if the 
drudgery of examinations and viſitations had ſtuck to them, 
inſtead of being ſhaken off upon the Chaplain and the Arch- 


deacon. From ſeeing a man take a bifhoprick like that of 


Durham, for inſtance, you cannot, I allow, form any kind of 
judgment whether he is fond of preaching or no, or whether 
he ever made a ſermon in his life. All you can tell is, that he 
is fond of fitting with Lords, and eating 14,000l. a year. But 
could you be under the like uncertaint) 
man as Zinzendorf, for example, who, being a rich man and a 


Count, choſe, for the ſake of apoſtleſhip, to become a poor 


man, and predeceſſor without a title to the now Biſhops of the 
Moravians? From ſeeing a man take the ſeals with an income 


not inferior to that of the Epiſcopal Palatinate, you cannot, to 


be ſure, pronounce with any certainty whether he does or does 


not like the buſineſs of a Judge: you cannot ſo much as tell 

whether he cares for the trouble of toſſing the eccleſiaſtical 

crumbs, as they drop upon his table, to the Lazarus's that lie 

h 7 es + begging” 

exactly my auction, which is, that the money, inſtead of being employed in waſh and | 
all kinds of miſchief, ſhould be paid into a public fund, in eaſe of the burdens of the 

people. Taking money from the ſubjeR or putting him into ſituations which force him 


to ſpend it, is what in- itſelf gentlemen have no objection to. What makes it odious or 


- - ridiculous, is the idea of putting it to a good uſe. Propoſe to a miniſter in Ireland to 
eſtabliſh a land-tax, though it were but of a ſhilling in the pound, or in England, to add 
a ſhilling to what there is already, you might as well propoſe to him to jump into 


the fire: for, being called a tax, the money would go into the Exchequer, and would 
ſave other taxes. Propoſe to him to lay an impoſt of 38. Ad. a pound upon the income 
of money, in England he will look wiſtfully at it, and in Ireland he will adopt it: for 
being called, nat a tax, but a regulation of the rate of intereſt, the produce of it is made 
a preſent of to thoſe who gather it; which obviates every objection- 


with regard to ſuch a 
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begging for them. He may keep cauſes waiting for a decree 


For years by twenties and thirties at a time, and ſpiritual flocky 


Without paſtors in the ſame number, for any ſecurity that his 


acceptance of an office ſo endowed can give you of his uſing 
better diligence, . The utmoſt you can ſay is, that if he hatez 
buſineſs, his averſion to it is not ſo violent as his affection for 


the power and dignity of it, not forgetting the 14,0001. a year. 
But if you ſaw him adminiſtring juſtice, as Necker has been 


managing finance, year after year, and feeding the Exchequer 
inſtead of feeding on it, would you'then conceive it poflible 
chat buſineſs ſhould be diſagreeable to him? Vet in theſe caſes, 
the power and dignity which are to weigh againſt averſion are 
of the brighteſt and heavieſt metal: what would you ſay, if 
you ſaw equal pains taken, and with as little profit, by a coun- 


try juſtice c 


o man, however diflipated or —_— nv need, as mat- 
ters ſtand at preſent, have the ſmalleſt objection to a ſeat in 
either Houſe :. but a diſſipated or ompty-heades man, would 
have very ſerious objections to it, if 1dlenefs and negle& of 
duty were not part of the privilege of Parliament. Upon 
ſuch terms, it is true, he need not be paid for what is called 
ſerving : he may even be made to pay, and does pay, up to 
twenty, or thirty thouſand pounds for ny a chance of it, 
ww not altogether to the right fund, But my Judges are 
not 


not Biſhops in partibus ene or fidelium : they are not Chan- 
cellors of Lancaſter or Barataria: they are not Judges in Eyre, 
vrhoſe juriſdiction lies in nubibus; and who, were they of wood, 
inſtead of fleſh and blood without bowels, would ſpare 5cool. 
A year to a plundered and inſulted people. e 


But though power and dignity, with or without money, were 
capable of going ever ſo far towards reconciling a man to an 


employment he was naturally averſe to, it would not be the 
leſs true, that the more money you give along with it, the more 


ou weaken the evidence which his acceptance of the buſineſs 


affords of his liking to it, and in ſo far of his fitneſs for it. 
The clearer inducement ſtands of all others that are ca- 
able of co-Zperatin with it, the more clearly the amount of 
its influence ſtands diſplayed (a). „„ 


udges for ſhow, like wooden ſoldiers at the court of a 
German Prince, who cannot afford to keep live ones: they are 


1 
; (a) Money may ſerve to get the better of a repugnance, or keep up the liking, to the 


bulineſs of office: but the only way of giving it this effect, if there were any uſe in it, 
is to make it come in hand in hand with buſineſs: in a word, to give it, not in the 


tape of ſalary payable at diſtant periods, but of fees or daily pay, The emoluments of 
_ - Judge take this latter ape, though, as may have been obſerved, for other reaſons... 


} 
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If you are bent upon ſeeing your eſtabliſhment filled with 
officers who to a man deteſt their duty, two principles will do 
as much as can well be done, where preſſing is not thought ad- 
viſable, ſuperfluous pay, and liberty of negligence, ' Were you to 
employ the latter, and that alone, would it follow that you 


have done nothing? No: only that you have not done every 


thing. All the ingenuity of man will not prevent your getting 
men willing as well as able, * miſchance. Even preſſing wou 
not prevent it altogether: for among er preſſed men may 
be ſome who, if not taken in time, would have been volunteers. 


Bus did you not infift but juft now, that men of ſmall fortunes wire - 
more likely to be fit for offices than men of large fortunes * Yet vow 


you are contending for a plan which would give to a man of the largeſt 
3 the beſt Fea I did fo : but ba wha Fr: ow: 2 — 
the office held out equal wealth to both, and that all you knew 
of them was, that the one was richer than the other. True it 

is, that the man of flender fortune might ſay to his more opulent 


antagoniſt,.— Any body will conclude 1 ny for the office than yon, | 
e 


for nobody will ſuppoſe you can have taken ſo much pains to qualify 


your ſelf for it as I have. But let the rich man waſh his hands of | 


all emolument, what a retort he will have to give! MF hether you 
Have ever had any liking to the buſineſs or no, is ſtill a problem © 
for, like it or not, as it has money coupled with it, and money is what 


- you want, you would be equally gies to get it. But that I hade © 


liking to it is indiſputable: for how elſe . ſhould I think of taking 


it upon me for nothing? As to victory over temptation, all the proof 


| you have to produce is a preſumption ariſing from the weakneſs of your 
enemy: my victory ſtands demonſtrated, ſpite of the ſuperior flrength 


. 
-< 


of mine. 


The plain truth between two ſuch rivals is this: it is leſs 


likely that the man of large fortune ſhould be fond of this or 
any other kind of bufineſs, than that the man of ſmall fortune 
ſtiould: but where, in fact, the reliſh is equal, the former has 
in a variety of reſpeQs the advantage, | 5 1 
Oh, but this is venality—anrd venality is univerſally and deſervediy 


deteſted and proſcribed. The objection takes various ſhapes. It 
ſhall be purſued through all of them. The ſhort anſwer is. 

the venality you condemn, not without reaſon, is that whick 
. * excludes the choice of the people, which gives the choice to an 


individual, whoſe intereſt it may be to make a bad one, and 
which puts the price into the pocket of the individual, not 


into any fund for public ſervice. You who deteſt venality, do 


you deteſt. the ſaving of money to the people? This is but 2 
partiular mode of ſaying money to the peoples 
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When a ſaleable office is at the diſpoſal of an individual, ang MW © 
the __ paid for it goes into the pocket of the individual, 
he will of courſe ſell it to any one who will give moſt money 
for it: and any thought beſtowed upon the fitneſs of the pur. 

_ -chaſer will be a mere work of ſupererogation, When Maſters + 
in Chancery had the ſuitors money in their hands, and the Earl 
of Macclesfield,” then Chancellor, ſold the office of Maſter in 

Chancery, the money of the ſuitors was embezzled. Would 
the danger have been equal if the hes; A i inſtead of 
being pocketed privately by the Chancellor, had been to be 
paid publicly into the Exchequer ? „ | 
The 8 1 — ut, = og lies 3 of phraſes. 

Right of buying aud right of /elling go together. From venal judę- 

* 4 ho \ wenal Fudges, ab, 2 2 He who buys the 
pepe, be who buys conflituents, ſuitors, ſoldiers, pariſhioners, will ſell 
them. He will have @ plea to plead for it, A mere play upon 
words: clear up the confuſion, the argument vaniſhes. What a 
man buys, when he buys an office, is the right of fulfilling the 

_ | duties of it, not of violating them. WTI 4 

Dt a man has paid his money, and he would nc? do ſ but upon the 
full aſſurance, and the fixed reſolve, g making himſelf whole. Two 
vulgar errors in one ſentence. One is, that nothing has its 

value with mankind but money: power, rank, .confideration, 
nothing that you can name. (Ignorance like this ought to be 
leſt to Eogit lawyers, who build upon it their law of verbal 
ſcandal, their law of evidence, and ſo many other of their 
laws; judging of other men by themſelves, and not knowing 
how to do juſtice, even to themſelves; This miſerable maxim 

+ Has no truth even in England; can it be endurable in 

France (a)? . 5 135 

The other is, to ſuppoſe. that a man's inclination. to make 
money out of ſuitors, conftituents, and ſo forth, is capable of 
receiving any ſort of increaſe by his having bought them, as the 
phraſe is, or by any thing elſe but the facility. This is ſtill ig- 
norance of human nature, though ignorance on the other fide, 1 

Every man will {ell the people if he can ſell hem, and&e never 
tze worſe for it: laws that go upon any other ſuppoſition are 
At only for waſte paper. Heroes form an exception: but folly 
3 N 8 f Bog only 


(la) Let us do no man wrong. Corruption has not been in fact the fruit of this ſpe- 
cies of -yenality : corruption was not amongſt the fins of the old magiftracy. Thoſe 
who have thought worſt of them have never accuſed them of this crime. No, ſays a ,- 
- generous adverſary in the height of his invectives againft the Parliament of Brita, £4 
no bands *vere ever more pure than theirz,wDiſcours de M. Chapelier 3 VAM, Nationale, 
contre ls Parl, de Bretagne, 1789. . 


only can look for an eſtabliſhment compoſed of heroes, The 


ing the people, as you call it, give him any facility for ſelling 
them which he would not have had if he had got them for no- 
thing? The anſwer being plainly in the negative, there ends 


the argument. As to my Judge, 1 make as ſure of his doing 


all the miſchief he poſſibly can, as if he himſelf had ſworn it? 
but I defy him to do any: leaving him all the while more la- 
titude for doing good than ever was poſſeſſed by Judge. 

Qh, but, ſays ſomebody, you are bribing the people with their 


on money to make a bad choice. — Good, as an epigram : good for 


nothing, as an argument. Where the gain is perſonal, and the 
danger public; where the gain is in a man's pocket, and the 
danger is in the clouds; talk there of bribery, if you pleaſe. 
When you ſee five guineas given to a freeholder for his vote, 
or a place pom to a member to en, his party, then talk of 
bribery, Here no man gets a particle of 
getting his full proportion of the danger: and what 
1s much more viſible to him than what he ſaves. My Judge, 
it muſt be remembered, fits alone: he has no colleague to ſet 
him right, any more than to encumber him, Calculate who 
will, how many farthings a your it will be in the power of a 
rich man to ſave by giving | 
courage for the taſk. here the balance of merit hangs even, 
a fing e farthing will be enough to turn it, Such is the utmoſt 
1 2 


miſchief that can happen from my bribe, 

future, the chance of bidders, even for a very moderate ſalary, 
may be pronounced not ineonſiderable. The nh ages; who 
ſees in pre- eſtabliſhed habits the inſtruments he has to work 
with, , will loſe no opportunity of putting them to their uſe. 
In France, men are in the habit of bidding, and bidding high, 
for dignity and power. +In this line, in particular, they have 
been uſed to work for nothing, if dignity and Nee Ul no- 
thing. The ſcraps of juriſdiction ſerved up by the old ſyſtem, 
frittered down as they were, and parcelled out among dozens, 
| ſcores, and even hundreds of hands, never went a begging. 


Confined as the market was in many inſtances, confined by 
pride and injuftice to a peculiar order of citizens, there was no 


want of cuſtomers. | 


The lots I carve,out are ſuch as France has never ſeen be- 


fore: a monarchy in juſtice, in place of a ſhare in a fraction 


of an ariſtocracy : a power before which every other indivi- 


dual bows down : a rank aſſorted to that power. If no Judges 


were ever worked ſo hard as mine, none were ever ſo well paid 


2 for 
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true * turns ſolely upon the facility, Does a man's buy- 
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e haſards 


imſelf a bad Judge: I have not 


If the paſt and the preſent can afford us any proſpect of the 5 
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will increaſe. What if it ſhould at length be 
whole of this vaſt eſtabliſhment can be kept up for nothing ?— 
an eſtabliſhment which now hangs ſo heavy on the imagina- 


a ſet of people who are called 7u/tices of the : 
ſerve for nothing. Do they?—No more than Job did. The 


/ 


* 
| 
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| for their work in that bright coin which bears ſo high a price. 


in France, The men I want are men of a high ſpirit, content 


ts barter eaſe for power and dignity. Such were never want- 


ing, even under the oppreſſions of deſpotiſm. They will be 
doubly abundant under a conftitution which, levelling all ar- 
bitrary diſtinctions, gives a double value to. all thoſe w ich are | 


founded on real ſervice. 5 


As opulence accumulates, bidders will m neh, and bidding 
ound, that the: 


tions of men in France, as without ſome ſuch aid it muſt every 
where upon their fortunes, unleſs where, as in England, men 
are relieved from the expence of juſtice by being denied the 
benefit of it. | CO. IT i yt 

The Committee have here alſo their plan of economy, What 
is it ?—Proſcription, When Judges crowd upon the , penſion 


| _ lift in ſuch a number as to be troubleſome, off they are ſtruck 
without further ceremony. Four thouſand Judges, one to 
| 2 Canton, were they all to be fed, would be enough to eat 


up 


e country. What is one to do with them? Sew up their 
months. What then is the hypotheſis ? Is it by compulſion 


they are to live without victuals, or by choice? Take what 


hſhment and the upper parts e eee Theſe four thou- 
fand, are they to be prefſed men? Why not then preſs as well 
the five times 538 (a), the ten times 83 (5), the twenty times 
(eh, the 36 (d), and the 88 (e)? and make them too ſerve: 
Br nothing? Are they to be volunteers? Obſerve then 


n you will, and ſee how this lower part of the eſtab- 


1 Common ſoldiers for this army are to be 


ad freel 

for it. | Te Ft 
1 fee the contrivance. Call a man a 75. of the Peace, 

and he will ſerve you for nothing: for in England you have 
c ne and they 


Y and for nothing: officers, not without being paid 


Engliſh Juſtice of the Peace ſerves, it is true, without zuages: 
but he does not ſerve without vails: and the Committee give 


no vails. The vails come to a ſmall matter, it is true, in 


compariſon with the wages of the upper ſervants of 17 22 


(a) The number of the Diſtrict Courts. 
(5) The number of the Department Courts, 
(e) Number of the Superior Courts. | | 

d) In the Supreme Court of Reviſion, - | Re ge] | | 1 
(e) In the High National Court. l d 7 „ 
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but in France they would be ſomethi ng: and even in Eng⸗ | 


is yet. behind, —The country Juſtices ate all gentlemen': the - 
meſs, like the Member of Parliament's, is all ſweet withon 
bitter, all power without obligation, What they vouchſafe to 
do, the country is to think itſelf obliged to them for: they 
dcs juſt as much as they like, and as they like it, and when they | 
like it. They ſerve'in the country when the hounds. are not 

out, as in Parliament when there is no opera. They do a 5 
world of pleaſant buſineſs too, beſides the drudgery of juſtice? 
they tax the country, make the roads good to their houſes, 

— build fine Pede But the Committee's Juſtices are 
men of a different ſtamp: they are to be ſervants of all work: 
I hope, at leaſt, and ſuppoſe ſo; I am ſure mine are. They | 
are to do their duty, whenever it is their duty, ae it is 27. 
their duty; d not for amuſement only, as Lord Somebod e / 
uſed to make breeches. J 86 
For what purpoſes may money be hoon” or ſuppoſed to 
be wanting, to a man in public ſervice?—For inducement, for | 
education, for ſubſiſtence, tor equipment, for dignity, for a pre- 
ſervative againſt corruption, for a pledge of re/pon/ibility, for 4 
fund of mdemnification, and for a ſource of alatrity : for diffe- 
rent ſervices different articles of the above lift, according to 
the nature of the ſervice. All men in whom ſervice is volun- 

_ tary, muſt have inducement to undertake it, "The ſeaman and 
the engineer may require education, the common ſoldier muſt 
have ſubſiſtence, all muſt be equipped for ſervice; the King, the 
Judge, and the head officer in a town or ſection of country, 
require, or at leaſt are many to require, the ſymbols of dig 
nity ; every man who has the money or the fate of others at his 
diſpoſal requires ſomething of his own to preſerve him againft - 

corruption, or in the event of his ſinking under the teniptation 

er to ſerve as a fund for repairing damage, or for + ing the debt | 

of puniſhment : every man, before he can be ſaid to have re- 
ceived a reward, muſt have received an + rs en indemnifica® 

tion for any neceſſary expences he may have been put to by 
reaſon of the ſervice : every man, to whom the enjoyment or 
expectation of. the diſtinction naturally reſulting from the ho- 
nour of the ſeryice, would not afford an adequate fund of 
ſpirits and glacrity, muſt have a bait of the lucrative kind held 
out to him to make up for the deficiency. But fancy not, 
when you are ſetting up claims for public money, that you are 
to make a bill out, and charge a ſeparate ſum in every caſefor 
every item in this tray Is the Judge ho 
"al e | | : aa 


land, ſome of the town ones live by them. But men: the T7 
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ih: Whatever ſum is ſufficient for the moſt expenſive of 
+ ſame time, and that to the extent required, the further 
ee mien aim or other; wilßeha⸗ 
Viour, and 2 und. for 0 pabagge and | pun;/hment 7 ſhould any 
untoward accident demon! rate the inſufficiency of the allow- 
auge in the capacity of a 3 inducement and alacrit 

Pill be found him. by the office, on whatever terms he thinks 
oper to put up for it: for who ever ſolicits for that, of which 
the aca iation promiſes him ng pleaſure? © 
Three circumſtances compriſe the outward elements of 
7 nity in 4 Judge: Habit, Means of conveyance, and attend- 

Sies. Habit is the enly article of which the uſe is confined” 
ſolely to this object. Conveyance and attendance come under 
the head of neceſſary ern. The means of conveyance 
are neceſſary to the diſcharge of that part of the duty which 
concerns the out-door buſineſs: attendance is neceſſary, eſpe- 
ci fy. on ſuch occafions, to give immediate execution to ſuch 
orders as require it, and to enſure him againſt the accident of 
{ſudden violence. Whatever military force there is in the 
country, ſtanding or occafional, can have no fitter employment, 
© dpring. peace, than contributing in this way by rotation to 
the maintenance of juſtice. It helps likewiſe to form an au- 
dience, and to fill up the meaſure of publicity, The deegora- 
tions of the carriage, and of the accoutrements of the at . 


e ought ge in the exponce of theſe 6. 
 ._ corations, added to that of the habit, oonſiſts all that is neceſſary 


- or proper on the ſcore of dignity. Whatever is thus neceſſary, 
is as neceſſary to one Judge as to another: it ought therefore 
to be determined by law, and to be alike for every one. He 
onght not to be left at liberty to apply it to other purpoſes, ' 
One man might eat it; another, drink it; a third, ſpend it upon 
women. No man ought to fall ſhort of the meaſure allowed: 

no man ' ought to exceed it. Oftentatious expence is no fit 


. ſubjekt for emulation in a Judge. 
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Thea DIE of a Judge is not in his kitchen, nor in his cel- 
a — ity, Whatever it may be in another man, is no 
Firtue in ſuch a magiftrate, It is much nearer of kin to vice. 


It confumes time ; it conſumes money, and begets wants: it 
ts connexions, and leads to partiality, » | 


de uſe of dignity is, by impreffing feſpect, to enſure obe- 
"gence, On whom is this impreſſion to be made? Upon the 
body of the people. What follows? That fuck exhil Feng 
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and ſuch alone, can contribute to this end, as are in 4 way to 
ſtrike the ſenſes of the multitude. The manner in which the 
magiſtrate lives within the precincts of his private dwelling- 
houſe, within the circle of his family, is nothing to the pur- 
es the people enter not into his houſe ; the people mix not 
with his family. e oo meet 
The principle of the patriotic auction includes the policy of 
pecuniary qualifications. In ſuch an office, a qualification of 
vg ſort, on the part of the officer himſelf, is at leaft defirable > 
either on his part, or on that of a bondſman, it is abſolutely 
indiſpenſable : in ſome degree, in the character of a preſerva- - 
tive againft corruption, but more particularly in that of 'a - 
pledge of reſponſibility, _ 80 | £ 


In the judicial office, an endowment of this ſort is as necef- f 


ſary as in that of a member of a numerous legiſlative aſſembly _ 
it is uſeleſs, and the exaction of it impolitic and unjuſt. Indivi- 
duals come fingly under the power of the Judge : under that 
of the legiſlator they ſeldom come but in large groupes and 
mixed multitudes : he can neither hurt nor ſerve an individual 
whom he knows, without meting out the ſame meaſure to |, 
thouſands or millions whom he does not know. The Judge © 
| fees the fate of individuals lodged, according to every plan 
frequently, and according to mine conſtantly, in his ſingle 
hands The will of the legiſlator is nothing of itſelf, nor, 
| how ill ſoever applied, can it have any effect, unleſs amul- - 
titude of other wills, ſufficient to form a majority, take the 
ſame direction. In a legiſlature you want the rareſt talents, 
and as much of them as you can get: the precarious ſecurity 
for probity, which is the utmoſt that any pecuniary qualifica- 
tion can give, is as nothing in compariſen of ever ſo' ſmall a 
ortion of ability not otherwiſe attainable. On the part of a 
Judge probity is indiſpenſable, and ordinary ability may 
An office like the judicial ought therefore never to be found 
in any hands where it has not a pecuniary qualification for 
company. True: but whether it finds or ny, ee makes 
no ſort of difference, except as to the expence. The policy of 
qualifications, upon the ordinary plan, is linked with injuſtice: 
it eftabliſhes a monopoly, and that of the worſt ſort; a mono- 
poly in favour of thoſe who poſſeſs the greateſt ſhare of the 
advantages of ſociety already, to the prejudice of thoſe who 
poſſeſs the leaſt, Neceflity, and that alone, can there be the 
excuſe. Give a ſalary, if it be ſufficient for the purpoſe of 
a qualification, the neceſſity of one conſtituted by private in- 
come vaniſhes, and the 27 remains without eue 
; 4 n A Y 2 3 . 8 
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The patriotie auction, While it provides for the necellity, 
Keers clear of the injuſtice, Giving a qualification, but only 


in proportion as it fails of finding one, it neither leaves the 4 

ſervice unprovided with this ſecurity, nor excludes merit for 1 

the want of it. . „„ ol 

As to the man of ſmall fortune, if it lays him, or rather ct 

Jeaves him, under a diſadyantage in one point of view, it tc 

Lives him ah advantage in another. The diſadvantage is, that | 

LO Ne, 1 cannot give hiraſelt quite ſo good a chance of getting the office ſi 
2 the rich man may do: the advantage is, that if be prevails f 
1 | againft his rich antagoniſt, his triumph is the more honourable, t 
No other plan affords ſo illuſtrious an evidence of extraordi- v 

nary merit: none ſo exact a meaſure, In the common way, t 

all you. can get is, a man who was preferred by ſuch or ſuch | 

a majority to ſuch another man: here you have a man who [ 

has been preferred to ſuch an one who bid twice as much, to 

uch another who bid thrice as much, as he could do (a). | 

_ "RANK is the exterior ſign of power. Reſpect is the natu- j 
| ral appendage of rank. Reſpe&t is neceſſary to power, A Judge | 


muſt have power over all thoſe over whom he is Judge. He 
ought therefore to have rank accordingly. To what end ſhould 
any one poſſeſs a rank, and thence a meaſure of reſpect, ſupe» 
rior to that of the Judge, whoſe orders he is deſtined to obey? 
From an inconſiſtency. of this kind no good could poſſibly 
come to paſs: the natural effect of it, ſo far as it had any, 
would be to weaken the authority of the laws, and invite to 
*, - __ difobedience the citizen thus prepoſterouſly ele vate. 
There can be no reaſon for giving precedence over the Judge 
of a territory to the members of the adminiſtrative body of 
that territory. They muſt be ſubject to him, or elſe he is not 
their Judge. They, it is true, may have laws to enact, or (to 
avoid verbal diſputes), orders to give, to which he may have to 
_ *enforce obedience, But in paſſing thoſe laws, in iſſuin thoſe 
: orders, it 1s not their own authority that they — but 
-that of the National Aſſembly, by whom their acts will always 
be annullable at pleaſure, * *' Wt oe nr Þ 


: (a) It is obvious, that if the principle of the patriotic auction is applicable to any 
dne * * the political . ſo may it be to any other: but in different 
. _ _ Faſes the application made of it will require different modifications, 1 may hays 96+ 
Au opurſur it furtherellemhere, 88 
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Were the faculty of making laws otherwiſe; than in chief a 
ground for giving precedence over the Judge to the members 
of the repreſentative body, it would be equally a ground for 
utting him below every the meaneſt citizen. For in enforcing 
obedience to contracts, what is it that a Judge does, but exe- 
cute a law framed by the contracting parties, though allented 


- : : 


K N. 


to beforehand by the legiſlature? a 1 
True it is, there is no 7 94 „ inconſiſtency in a man's being 
ſuperior to another in ſome reſpects, and inferior in others ; 
ſupeyior one moment, and inferior the next, At Rome, the 
two Conſuls uſed to command by turns. And every man, 
were there any uſe in it, might have his day. But where in 
this caſe is the uſe? _ Et We” 
The members of an adminiſtrative body, it has been ſaid, 
may be of uſe in quieting a tumult: the higher the rank they 
offeſs, and thence the greater the meaſure of reſpect, the better 
tec they will be for rendering that important ſervice, Doubt- 
leſs: and rank and reſpe& they ought doubtleſs therefore to 
have. But is this a reaſon why * ought to poſſeſs more of 
thoſe requiſites than the Judge ? To him they are neceſſary at 
all times: to them only by accident. It is on the reſpe& paid 
to him that their own acts muſt depend for their execution in 
the firſt inſtance, Whatever reſpeC he poſſeſſes, enures to their 
uſe. A ſuperiority in rank on their part, with regard to him, 
could only tend to weaken their authority as well as his. 5 
The rank of a judge Depute muſt not laſt longer than he 
continues in his ſtation : if it did, the ſtation would be made a 
ladder to uſeleſs and undeſerved pre-eminence, and Judges 
would give deputations as Kings give titles and ribbands. 
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8 > | 8 VIII. Attendance, 


TURN to political writers, governments, you will find, were 
inſtituted for the benefit of the governed. By were, without much 
adverting to the diſtinction, they perhaps mean ought to be. 
He who ſhould mean otherwiſe, muſt have dreamt of hiftory 
rather than read it. Put governed then, if you ſay ought to be- 
but if you are awake, put governors after were. It is in France 
alone, and now for the firſt time, that the latter propoſition 
ceaſes to be true. Out of that ſtate in which government con- 
tinues to be carried on upon the principle which gave it birth, 
France is emerging with rapid pace, Britain is not ſo much as 
thinking to emerge, —Laity were made for clergy :—ſuitors 
for lawyers ;——conſtituents for repreſentatives e = 
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Treated for the uſe of man. Bear theſe maxims in mind, and 


the H6uſe of Commons, or the ſtable. 


_ to ſtop flowing, from Trinity term to Michaelmas, ſurgeons 
ns well Fong be might have had their Ing vacation. Unfor. 
Tuhately, che ſurgeon cannot ſay to the wounded traveller, 

1 bleeding there till my amuſement is at an end, and luxury has given 

| Place to avarice. Loſs of life to the patient would be loſs of fee 

do the ſurgeon, and ſurgeofts are at the call of patients all days 
in the year, and all hours of the day. Had laws been planged 

y. ſuitors without lawyers, law would no more have ſacrificed 

the ſuitor to the lawyer, than nature has ſacrificed the patient 


/ 


to the ſurgeon. We have been bidden to believe, that harveſt ! 
Wia,rs the cauſe why there is no juſtice in autumn: as if the time 
When the implements of huſbandry are moſt wanted, were the 


time when the owner could beſt bear to be deſpoiled of them. 
We have had in England 33 clubs of good fellows: 
hat fo good a thing as $00 -fellowſhip might never ceaſe, 


might not for a moment be kept in want of information. Is 


Falent of a perpetual club of Judges? Something not abſo- 
- lutely unlike it is ſaid to exiſt in the metropolis, under the 


name of the Rotation- office. But theſe are magiſtrates, who, 
83 * » ; . 27 
in cohtradiſtinction to thoſe who get more by the trade, are 


honeſt men may be made to do. 


It is a bitter office thus perpetually to be upbraiding truſtees 
and mankind with being men: it is worſe than a thankleſs— 
When will it ceaſe to be a fruitleſs one (5)? 1 

. e hy What 


3 


here; as the pious founder of a club of this ſort upon the pure principle of Proteſtantiſm, 


d borious colleges. | cpa 5 e 
| (5) It would take a volume to give a catalogue of all the modes in which the denial 
” of juſtice has been worked up by this cauſe in England to the pitch at which it ſtands. 
Nothing could be better imagined for this purpoſe, than the want of local. judicatures 
. *ombined with enormous taxes, and the artificial neceſſity of enormous fees. Small 


ſuch 8 in which alone the profeſſion will ſtoop to take it. 
The Welt 
| Fees to an amount unknown, for twice two months ſervice, ſtaying about à week in a 


— . * 
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| Chap. V. 
woe who lord it over the mother country: —beaſts were 


= you Way account with unerring confidence for whatever you 
de at this moment on Britiſh ground in the. church, the aw, 


Il Partvrition. could have been bid to wait, or an hemorrhage 


We have had perpetual clubs of prayers (a).: that omniſcience 


jt pardonable to have imagined, in the way of viſion, the equi- 


ſtiled Trading Juſtices: and a thief will not always wait, as 


with being truſt-breakers, Engliſhmen with being Engliſhmen, 


f (a) A Mr. Nicholas Farrer ſtands recorded, in the Gentleman's Magazine and ele- 
und without any Popiſh vie ws. : Providence has not been fo careful of this as of lefs la- 


Es ; 9p N of time will ſerve for collecting as much money as the people can afford to give, 
= Judges, eight in number, have from g Fol. to 94ol. a year ſalary, beſide 
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What non- reſidence is in the Church, non-attendance is in 8 


the Houſes Thoſe, who. wiſh to keep the one or the other - 
their preſent footing, will ſpeak, or write, or preach againſt the 
grievance, commend the wholeſome laws which the wiſdom of 
iges has provided againſt it, and lament that virtue cannot be 
found to execute them, Thoſe, ſhould: ſuch peradyenture 


Ss 4% 


ariſe in any future * who entertain a real wiſh that the 
abuſe ſhould ceaſe, will 


of rendering it impoſſible (a). It has all the effect of a fine for 
non-attendance, without the apparent hardſhip, or the paradg 


and trouble, and expence, and odium, and 8 of pros 
| | | itſel! be 
ſufficient to regenerate the Houſe. "Two clafſes only woulg 
remain : thoſe who underſtood the buſineſs, and thoſe wha _ 


iſhed to underſtand it. No horſe-racer, cock-fighter, hazard» 
layer, fox-hunter, no empty lordling, no law-harpy in fall 
Father, no lounger or man of gallantry would find it worth 
his while to fit there: no merchant or banker would find it 


good huſbandry to pay ſo much of his time to ſave the expencs 


of correſpondence. 


The difference in point of ſtrictneſs between the obligation 


of attendance on the part of the Judge of an immediate Court, 


and that on the part of the Judge of Appeal, will render the _ 


latter ſtation a retreat from the laborious functions of the for- 
mer, and a ſuitable reward for the due diſcharge of them. 

What makes the juriſdiction of appeal naturally ſo much 
leſs burthenſome than the other, is not ſo much any poſitive 
difference that may be thought proper to be made in the num- 
her of the vacation days, as the natural exemption from out- 
door bufineſs, and from ſudden calls. y 5 nothing can come 
before them that cannot wait, and that has not already waited, 


they may have fixed days and hours for buſineſs; and as often 


till it receives a recruit. 


place, and pitying, with generous concern, the lawleſs barbariſm of thoſe diſtant pra- 
vinces. Mr. Burke, looking over the eſtabliſhment, and ſeeing theſe men 6:ting idle 
for eight months out of the twelve, ſeems to have taken them for thięves, and to have 
conceived an honeſt with for ridding the country of the greater part of them (Speech 


on the Economy Bill) : but there would be work enough for them all, if they were — | 


made to do it, and the entrance into the courts were not barred by oppreſſive taxes, 
d ſtill more oppreſſiye ſyſtem of procedure. . | 


(a) Daily payment nowhere but on the ſpot; or, where there is no falary, daily returg ; 


of a proportionable part of a depoſit exacted for that purpoſe. See p. 6. 


vote for this ſure and fimple method 
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IHE reaſon for ſuſperiditig in Judges the privilege of a#jve 

Sitizens, is obvious enough : it is to guard their probity, and 

 - - - reputation for probity, from a moſt fertile ſource of danger, 
1 | bn not diſgracee nothing can be à diſgrace that is not 
meant to be ſo: an incapacitation, the reſult of power and dig. 

ICS - nity, carries more of honour with it than diſgrace : it is the 
, . _- oftraciſm of the Athenians, without any of the hardſhip or 


mos Q am 2) . 


OST ET TO Mo en 
1 IIa England, the twelve ſuperior Judges are indebted in no 
| Mall degree for their unſullied reputation to the implicit obe- 
dience they have the good ſenſe to pay to this precept of Py. 
thagoras; as the breach of it is one of the moſt fertile ſources 
of complaint againſt the country magiſtrates, who, being gen- 
tlemen at large, accept of a 3 of the rights of their fellow. 
_ citizens to diſpoſe of, as gentlemen accept of ſeats in the Houſe 
of Commons, to fill up a vacant hour now and then, or ſerve 
a friend, ow Ta ä 8 
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J S X. Pluralities forbidden. 


Wo reaſons, either of them conclufive, forbid the join- 
ing any other office to that of Judge; or any one judicial 
office to another. 5 „ % 

k. Fant of time, The abjuration of all other public bufi- 
neſs is the neceſſary conſequence of the inviolable obligation to 
_ attendance. Occupied or no in the actual ſervice of juſtice, 
+ the Judge ought to be every moment in readineſs to obey her 
Kall. If he has any thing elſe to do but fit in judgment, ſuitors 
muſt inevitably be expoſes to wait for juſtice. If Judges in 
5 general have any conſiderable part of their time to ſpare fot 
| other buſineſs, it is a ſign that the judicial territories are too 
ſmall, that they are more numerous than they need be, and the 

whole eſtabliſhment more expenſive, 8 


2. Danger to probity, and reputation F probity. 'All offices are 
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u 
ſources of connexion: .connexions are ſources of partiality; & 

generally of actual partiality, always of ſuſpicion of partiality, W 

Which is to reputation of probity what actual partiality is u 

8 probity itſelf. $1 e VVV 
Jo theſe may be added, „„ F 

3. Injuſtice and impolicy of monopoly, The ſupremacy of ſccu - 

. rity remaining inviolates equality ought here, as elſewhere, » 
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Tit, TH,” Of Judges of tht Ordinety Olives, 
he the ruling principle.” Pluralities, yecuiulating in fow dars. FE 
the objects of general defire, deprive ſo many individials'sf 2 
portion of enjöyment, and the public of ſo many lots" Gf fee 
ward applicable to the encouragemetit of public merit. Three 
ſuch prizes, thrown into the lap of ont unjuſtly-favoured in- 
dividual;' do not produce three times the ' enjoyment chat one 
of them would have produced, nor, conſequently, a ſum of en- 
joyment equal to what they would have produced if diſtributed 
| Above all things, a Judge choſen by the people ouglit hot to 
he at liberty to accept an office from any other hands, _—_— 
of all from thoſe of the Crown, In ſuch a caſe, an office is 2 


* 
4 * 


n * f © . 
Hd E. under che patronage of the 12 2 chat pluralities 7 
are either ſo dangerous, or ſo likely to be abundant, though „ 
hy were not in the way. Deſpotifm, monarehical or ariftos . 
cratical; and its attendant, favouritiſm, are the natural parents 
of 'this 'and kindred abuſes. Create a e for the uſe of 
their truſtees, pluralities and finecures non-refidence are 
natural and juſtifiable, ' Appoint truſtees for the ſervice” of 
e ys hs Engliſh and the French for plurality, and fine- 
ture and 'non-refidence is fraud and monopoly, and breach of "truſt 


ad prextlation, — e 
In ſome inſtances, if I mis-recolle& not, the National Aſſem- f 
dy ſeems to have been betrayed into a diſpoſition to 33 / 1 
WH falities, even where one of the offices is that of Judge, When 1 
two offices are allowed to be holden together, one of which is 3 
Wl fifficient'to fill up a man's time, the law ſhould explain itfelf, and i 
declare which of the two duties it means to have negle&ed. 1 
i Would you then exclude all Fudges from on? pi rm of a feat m the - - þ 
r ſovereign G I—No, certainly. For legiflation there . 
: WH cannot be a better probation, nor a better nurſery, than judica- HO 
ure. Ia legiſlation, tranſcendent genius is too important and Þ 
t too rare to permit the excluding the ſmalleſt chance for it, K 
0 Wl But the principle of deputation affords an obvious compromiſe. 1 
Let the office and falary of a Judge, thus diſtinguiſhed, be E: 
1 to him, ſo long as he continues in the exerciſe of the iz 
e fuperior function, under the condition of providing a deputy F 
3M xtraordinary to fupply his place. © . N 
FTS ST ane To 8 dang) „ $ 
e Sdder- Adaroſit, could one but find the Engliſ of it, might fave a page. But = 
where ?-—ſt is not in Johnſon or in Jacob. In Hebrew ſome have rendered it Aceldamd, 1 
And is the Houſe of Commons too to be an Aceldama? 353 12 ; 
il Two Advocates formed part of the houſchold of an Earl of Northumberland 3a K 
o the ſixteenth century, Why not? Compared with indiſcriminate proftitution, concu- 'E 
de WH binage is chaſtity, To a link-boy or a ſtreet ſhoe-black a Hvery is a coat of honour, 7 
WH What Gould we ſay, were we to lee the livery of a Duke upon the back of a ſudge ? „ 
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In England, this and a thouſand other difficulties are got rid 


the condition, of parliamentary ſervice, a ſeat in parliament is 


\ 


vor burden... in any ſhape, nor creates any demand upon a man 


for. his time. A Judge may be a Member of Parliament, for 
e lame reaſon that, a, herſe might be ſo... Accordingly, the 
ancellor's ſubordinate, the Maſter of the Rolls, the eight 
Velſh Judges, and the Maſters in Chancery, may all of them 
ave, and commonly have many of. them, ſeats in the 


Fan of, Commons. In Engliſh law, it you have an excep 


ion to a bad rule, it is, not for any good reaſon, but for a rea- 


* 
4. 


1 " ># 4 2 : 0 OI J ; 
_ Jon e che rule. The twelve Judges are ſhut out 


of the Houſe of Commons :—Why ? becauſe a man cannot 
ſerye in two places at a time? No: but becauſe, they arc 

anted to fit cooling their heels, without opening their mouths, 
zn the Houſe of Lords. The ſame reaſon ſhould ſhut out the 


Mlaſters in Chancery: but Chaos has granted. them a diſpenſa- - 


t 
85 


n. The ſame reaſon ſhould ſhut cut the King's men among 


mercenary lawyers: but they are, wanted in the Houſe of 
ommons as counſel for the Miniſter : to be judges and parties; 


ic ſit in judgment as Members over their own conduct as King: 


they are paid. 


Jawyers;.to prevent the amendment of the law; and to fell 
their conſtituents, whom they pay, to the Crown, by whom 


- 


Exceptions were taken when a horſe was Conſul; there could 
be none againf} his being a Lord, It is beyond compariſon 
better: that a horſe ſhould bave a voice in that Houſe, than 
tha a Judge ſhopld. A Horſe- Lord, preſent or abſent, would 

> as, capable of doing duty in the Houſe as another Lord, 
es at the opera or the gaming-fable, or making 
the grand tour. A Horſe-Lord, under the ſwitch-of. the King's 


Riding-maſter, would be as capable of giving a proxy, as ano- 
ne 


ther Lord under the wand of t King's Chamberlain. Neigh- 


Ing in that Houſe would not make a horſe the worſe for riding; 


but fitting and voting there makes a Judge 1 much worſe 


for judging. If a horſe contracted partialities, he would not 


trot the worſe for it: when a Judge expoſes himſelf to fimilar 


ſuſpicions, he judges yery much the worſe, or is thought 


' 
— 


to do ſo, which comes exactly to the ſame thing. Cuſtom, 
which ſanctifies all abſurdities, cuſtom alone could reconcile 
men to the ſight of a man holding at the ſame time a place in 
the Court appealed from, and another in the Court appealed | 
to, judging under one name what he has been doing under 
another. The plea is, that he may be there to defend his decrees: ; 
as if a man could not be heard as a defendant, without voting 
as a Judge, Who is there that does not remember when the 
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. firengthened by wayward induſtry, over faculties debj 


ood judicature traduced, and catute painted | 
beraule 2 * man, Who had one foot bn the Betich, had 2 
ther in the Houſe, and was 'deliveri bx” rere in one 
lace, ſometimes in another, dołt rines ſuppoſed to hive been, 
5 in the King's on By degrees it is ſettleg 

a rule, that not only the Chancellor Yall Rive 4 Peer: 
that the ſame feather ſhall be ſtuck? into che caps' of th 
Chiefs in the Courts of King's Bench and Common Pleas. , 
Ere long it will get down to the Exchequer, that Weſtminſter- 
hall may not contain à ſingle Bench undefiled b pn 
When you have put yo ur Judge into the Houſe, t greet 
elogium you can beſtow upon him is, that he might as” — 45 


plunge him head over ears into tem ion, and your hope is; 

that he will not be ſoiled by it. If this be wiſdo im, put 8 4 

daughter to board in Dru nee, to teach her Salt e FE 
ion 


then this incongruity 71 ecauſe, ſych is the prefui 


the trader in mercenary juſtice, ſuch the keen nt go | 
tate 

by hereditary idleneſs, and ſuch t e dominion which lawyers 

craft has planted in the ignorances and prejudices of public 


men, that the higheſt ſeat in judicature is too low for him: 2 


nor will he ſtoop to ſit i in it, unleſs bribed by a ſecond'and' till 
higher ſtation, che=unet-obrieueet which can have Py other _ 


effect than that of infeting! him for the firſt. 


The Hales, the Holts, and the Raymonds, revel fo Teh 


: 1 rewards beforehand for ordinary ſervice that Was 


to follow. But is not poſſible ſervice as good a title to the firſt 
honours, as actual wealth without pretence of ſervice? Is par- 


tial abuſe worth mentioning, in a diſtinction which has ph: uſe 
for its ſole ſubſtance and primeval eſfence? 


But it is to the Chancery - bench you muſt look, if you would 


/ behold a monſter, i in compariſon of which the chimæra of the 
poets was an ordinary beaſt, their triple-bodied Geryon an or- 


dinary wan. , 
1. A fingle Judge, controlling in civil. matters che ſeveral | 


5 jutiſdictions of the twelve great Judges. 1 zog 
2. A neceſſary Member of the Cabinet, the chief and „ 
conſtant adviſer of the King in all matters of law. 


- The perpetual Preſident of the higheſt of the two Hout, 


of Legiſlature. 


be abſolute propitetor of a prodigious maſs of NY 
| Gaſtical patronage. _ 


5. The competitor of the Miniſter for almoſt; the whole pa- 
. Homage of the law. 
12 . 
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. and unimportant 2 For in 


5 NY _— ——— . N 
4 The Keeper of he Great Seal a zranſcendent, mulkif4- 


and — 7 le offic 


J. The poſſeſſor 88 e ee hererogenous ſcraps of 
A Px Various to be 


1 theſs diſcordant bodies you fee incloſed in one robe, that 


| 21 1 may 7 ther, LE it be poffible, and that the 


Iau any one of them moy w_ 
8 70 I N 2 "th FE: * wok ence of Chack. 
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agen ww reer * 4, ara Ga 104 
8 e err es 2 7 wp zal laws. me of 
hope, be an example of ſuck m 
cation, elicate and we hae inſtrument of 
ent ea ga — guarded from e and hyſban 60 
ih che vimoR | Le 'To chis purpoſe, the following rules 


of * 258 with its attendant ſanctions, would anſwer the pur- 
them fel Hh Tye is the caſe wherever the offence 
I bros is h as admits of ſpecific evidence —.— for 


deen conviftion, and not more than ordinarily difficult to ob 
Cans; For in ſuch caſes an oath is ; needleſs (a). 


2. It hould not be employed in n e ordinances of 
caſes it is /e 

and more 8 18 2 the diſcredit thrown on the 
e than 6p un good 4 given to the law. 

N employ ed in ſanctioning ordinances 

danſe eee 4 d. For in ſuch caſes it is 

to a certain degree Os ciaus: and i its  inclicary ex · 

ib te nen. 
+) 4+ Above 


©) The Statute-book of x the principal of the two RO ANNE of. t ue, Kaos, 
edge, and religion in 3 is, from begianing to end, one continued violation of 


whis/rule, It is Ruck full of penalties from twenty-ſhilling down to fixpenn ox 


penny, and twopenny ones; aud Jeſt the paradiſe it creates ſhould in one 
+ 26, by. a fingle inſtance of diſobedience, it applies to every clauſe, without pa he 


F n in eee 
be impoſible. ; OR Ver” 


LOW! 


(5) The code juft . to may vie in a a; —— with the e c 


ceptacles of monaſtic beatitude. 3 es . 
(e) The ſame code teems 8 kd cat x are fa many Jnfris zements of this old. 


E nn * ever 6 : 
TY ſeminary 
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4. Above all things, it ſhould not be 3 in a GaRiows 
ing ordinances of ſuch a nature as to be liable to be conſta 


and univerſally broken, without a poſſfibility as ene For 
7 i is imefficacious in the extreme. ee ee, 


ch is the caſe in all inſtances where the uſe. made. of the 

TEN is to enſure the veracity of a declaration of opinion. Tho 

duty preſeribed is the entertaining of a, certain opinion: the 

delinqueney by which the oath is broken is the not entertain 

* jag of th that opinion, ar, at any rate, the. entertaining, of ane 

3 — to it. Of this go of delinquency, if ſuch it is 
to be ſtiled, it is evident _ confining; Tafelf,. as it does, to 


the breaſt which gave it birth, it oy; ſubſiſt, in the fulleſt = | 


gree, without leaving en any part of the exterior demeanouy 
any marks which can afford the ſmalleſt bandle to acculationy 
or even ſo much as. ag icion (a). | 
5. As to the wording of it, it ſhould not confine itſelf. to de- 
clarations of ſo general A * as to be mugatory; ſuch as, fer 
example; a _—_ promiſe of general- good behaviour, woace 
- yard wick RAP menen ef a Nm ms hong n, 


. 8 . numerous 8 
ſecrated ordinances, and conſequently without incurring i in ſo AYP HR mg gulls 
of what is there, in expreſs terms, called Ps To. 


$$. 5% 


2. 


() Subſcriptions to articles of faith /are among 8 a Was of this 
mode of mifapplication. In this moſt exquiſite contri vance is comprized eve 
that can recommend it to the head and to the heart of ſenſeleſs. tyranny : the object uſe. / 
let, the means flagitious, and the accompliſhment impoſſible, The pious hope that 
perjury may conduct the heretic ta eternal tortures 10 aeg. Wen thay pains: 


my fainteſt colours of a reaſonable one, gn 


an author of the code juſt mentioned has taken care to exat Flat his ſobjedts. 

of their belief in a ſet of articles, by which the dreams of a parcel of churehmen 
in in 7563 are fixed as the ne plus ultra of Engliſh wiſdom in matters of religion to the end 
of time.” In this farrago, worthy'in every reſpect of the age which gave it birth, the 
flower of the. Engliſh youth are made to profeſs belief, before it is pretended they can 
entertain it, that they may ever after be obliged to pretend it, becauſe they have profe 

it. Sincerity and diſcernment, the two qualities the moſt odious, and the moſt j 


ſo, to x domineering, an an over-fed,. a lazy, - a- corrupted, 'a' cotrupting, and, in the moſt 


palpable points, an anti-chriſtian prieſthood, are thus nipped in the bud, and the mn, 

4 the riſing race of legiſlators — poiſoned, and faſhioned from infancy to 
ix yoke, 

\ The official oaths, which may be ſeen ſcattered in ſuch abundance on the face of = 

ſh ftatute-law, look, all of them, as far as recollection ſerves me, as if upon 

_ this model. You would ſwear them penned, every one of them, by the ſame old woman 

in her dotage. I fpeak of the productions of modern time: for, in this line, intelligence 


ſeems to have been not ſtationary, but retrograde. In a book 'of oaths printed in 1649. 


Ind, in many inſtances, clauſes of a ſpecific nature, which ſhew, that in thofe days 


the perfection of imbecillity and inſenſibility were not as yet by any means attained; 13 


A collection of the inftances in which this ſo much vaunted fanction is univerſally and 
notoriouſly trodden- under foot before the eyes of an affiiting prieſthood, a contented 
and a paſſive legiſlature, would be a work not 'withouy cuarletity, ny in 

times like the preſent, of more curiofity than uſes » 
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_  eientto' r conviction, may yet be ſufficient to 
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one: connexions are infinite, The danger which the probity 


© monopoly of “ ruth“ and © Pong Hy. 
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this way, too" it is rendered inefficacious, and by its ineffizey 

contemptible (2). e 13 „ en e eee 


a \ . ME lia «x * Ly "4 4:5 OY PR WR nn Vat ot. 
The ue then of à promiſſory oath, and in particular of an 
oath of office, appears to be the employing the joint force of 
the religious and moral ſanctions, or, at any rate, of one of 


J... ͤ And the iyfance in which it may 


wich propriety be e a led in and applied, are thoſe where, the in- 
Junction 3 frivolous, nor infringement neceſſarily fre- 
er ordinary penal ſanction of itſelf ſufficient to the 


tpoſe, a violation of the duty thus ſanctioned may be capa- 


"ie of being aſcertained by evidence, which, though not ſuf- 


draw on the delinquent a cenſure more or leſs determinate on 


te part of the tribunal: of opinion. And to this purpoſe it 
will be the better adapted, the more ſpecific and pointed it is in 


the deſcription it gives of the demeanour which it endeavours 
to enſure or to preyent; and the more difficult it conſequently 
renders it to delinquency to ſcreen itſelf from the public eye. 
Binding, i reſtraining, are not the only effects which may be 
derived from an engagement of this nature. Under the ſem 
blance of coercion it may be made to cover real liberty: and 


1 the probity of public men may find ſhelter . nſt the 
tpranny of private influence. Set its efficacy at t 


8 its « the loweſt 
rate, an oath is a moſt comfortable ſhield againſt all importu- 
nity which is not in alliance with a man's own inclinations, 
AV heart is with you, he ney Oy but the oath I have taken ties my 
hands, But he will not be Ealled upon to ſay fo: he will not 
be put to the expence of any. ſuch. inſincerity. What every 
one ſees cannot be granted, is not aſked, You cannot ſay to 2 


man, Gvod Sir, perjure yourſelf to oblige me: no, not even to 'one 


who, for ends of his own, you are ſure would perjure himſelf 
without remorſe: the bare propoſition would be an inſult ; ſtil} 
leſs can you complain of him for not having done ſo of his 
_EBE=_ERE_/T THT. a oo ie a ea 
- This uſe of. an oath is of no light. importance. Self is. but 


wt 2 of 


; 


eh The oath preſcribed by a fiatute of Ges. II. (2 Geo. II. ch. ag.] to be taken by 


Attornies on admiſſion, runs in theſe words: .I A. B. do ſwear that F will truly and 


& Homeſtiy demean myſelf in the praffice of an Attorney, according to the beft'of my knowledge 
. ard ability. So ip me Ged. EY 2 Hh : , 1 882 i ! 
The Attorney who penned that oath ought to have been hanged for a traitor to man- 
kind. He had a receipt in his pocket for making the whole race virtuous; and out of 
pure ſpite, for it could be nothing elſe, refuſed to give them the benefit of it. For. 
Attorney he had but to put human creature, and the bufineſs would have been done. All 
traders graſp at monopoly. But it was reſerved for Attornies to give themſelvest ha 
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but ſuch as every body will be bound b 
ſufficient, what follows? That it ſhouſd add another. Even 
under the darkneſs of Engliſh bigotry, this precaution. is not 
altogether unobſerved. Jews are ſworn upon the Old Teſta- 


\ 


# 1 
N 


i} 
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m., Of Judges of the Ordinary Cf. 6 


ol a publie man is expoſed to from the ſuggeſtions of his 
own immediate intereſt, is trifling in compariſan with che at- 
tacks it has to ſuſtain from the intereſts of all ſorts which ſur- 


round him. Amongſt theſe, local and profeſſional intereſts are 


particularly dangerous: individual ones venture not beyonda 


voice, and clothe themſelves impudently in che garb of virtue! 


Strengthened: by ſecret-inclination, and entrenched behind che 


rampart. of an oath, 7 probity may bid defiance! to all its adver- | 


0F-S184 


ſaries. 
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Ibis ſame principle of liberty, under the ſemblance of con- 


ſtraint, may be applied to the other branches of public duty, © 


not leſs to the relief of the individual than to che advantage of 
the ſervice. In Parliament, for example, what more common 
than to do the Devil's work, not by ph | 
and, in bitterneſs of heart; to ſerve at the expence of the pu 
lic che little tyrant whom you hate (a? oo hng 
As to what may be called the /anZionative part of it, an oath 


ſhould be ſuch as men of all perſuaſions in matters of religion 


may take without W their principles. Whom is it to 


bind? Every body. What ties then ſhould it employ? What 


ment, Mahometans upon the Koran, Hindoos upon the book 
which paſſes among that people for the repoſitory of religious 
truth. If a man has religion, bind him, Whatever it be, by 


his religion: but if he has none, is he for that reaſon to go 


free? Common ſenſe, were that conſulted, would pronounce 


the contrary : the fewer the ties that can take hold of him, che 
greater the need of making the utmoſt of thoſe few. The 


rebel to religion may ſtill bear allegiance to the laws of ho- 


nour ; to thoſe laws, to which every thinking man, in propor- 
tion as he deſerves that title, will ever pay obediencgce. 


2 * 4 
o 


Of all things, therefore, an oath ought: not to involve in its 


texture, explicitly or implicitly, a religious creed : not fo 


much as a declaration of theiſm. Why? Becauſe it ought not 


:-1 {0 


. 27 26; 


eee of eloquence exhauſted, and, as the event ſeems to have ſhewn, in vain, in de- 
ending a public man againſt the imputation of preferring the real intereſt of the Britiſh 


empire and of mankind to the imaginary intereſts and real prejudices of a few leading 
men in that one town. An oath, if penned with proper ſkill and attention, might give 
parliamentary” virtue its perpetual quietus from ſuch diſtreſſing and degrading difficulties. = 


oice, but by 9 [ 


2. If one tie is not 


| (a) Read Mr. Burke's Letters and Speeches to the Electors of Briſtol, and ſee all the 


* 


= 


in order to ſave his o W . Re 
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perjured atheiſt is worſe than an unperjured one. 


A % 
4 . 


* - * 
4 * 
* 2 Ns : 2 - 


q 

7 9 7 * 

Ws 2 . 
» 


2 7 | : : 5 . . | 3 E | 5 
: 4” ” þ 8 z I 2 * 5 
* . : 4 je IP { 2 ry is % . 
« 2 - F © x * 83 * * 1 > $I, * 4 8 
. 4 > 1 - „ 1 5% 8 | 5 4 N 
* + x a 4. 1 
: RR, CIAL ESTABLISHMENT. V 
- 6 __Þ.Joprcrat | SHMENT. | „ 


a 10 force 4 man to add immoraltry to itreligion : it ought not, 
- by expofing a man to the reproach of infincerity,/ to give him 


an intereſt in propagating the notion of its being frivelous and 
unobligatoryy and foree him thus to make war upon its credit 


3 


T anfwer—that is not the queſtion. The queſ- 


tion is not, whether ſuch an exelufien would be defirable, but 


whether it ought to be endeavonred at by fuch means. It is 


the 33 of "teſts, not to exclude any body from the truſt, 
but fue 


h whom the very excluſion demonſtrates to be peculiarly 


once the caſe of: the atheiſt as the ſtrongeſt. If he ſwallows 


ceft, it fails of its end by the ſuppoſition : if he refuſes it, 
de proves by the very refuſal, chat an atheiſt, inſtead of bong 
t 


inferior to believers in the article of probity, is ſuperior. 


proves him in particular to be ſuperior in that point to a 
Thurch- of- England Clergy. What ehurchman of that denomi- 
nation can pretend to ſtick at perjury ? He is trained up to it from 


_ -wthild: he fucks it in with the milk of his alma mater: it is meat 
and drink to him (a). Does the ſtomach of an atheift revolt at 
fuch a potion ? It cannot, without manifeſting a degree of ſen- 


ſibility unknocn te the whole Engliſh hierarchy. What more 


indiſputable proof can be given of the pureſt virtue, than the 


abſtaining from delinquency, where temptation is violent and 


difcovery impoſſible? Is a man to be heard who ſhould pre- 
ebend mishief to ſociety from fuch a character? 

and more too than from one that knows no ſuch fcruples ?— 
Will it be aſſumed, that atheiſts will in general take the teſt 
and enter, inſtead of refuſing it and being ſhut out? Then 
the equally general effe& of fuch a teſt on men of that de- 
ſeription will be to produce perjury, inſtead of the effect it 
aims at. Which is the worſt character, a conſeientious atheiſt, 


or a perjured churchman, it is needleſs to diſpute: thus much 
may be affirmed without much fear of contradiftion, that a 


* \ 
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— * * * 
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uſtice may 
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(a) I ſhudder at the very poſſibility of doing an injuſtice 2 trifling as Inj 


appear to ſome eyes in ſuch an inftance. Oxford includes but half the church, though 


that not the leaſt confiderable. In Cambridge, whether ſtatutes are ſworn to, or, if 
ſworn to, habitually broken, not having the means of certaiuty in my hands, I ftay not 


to enquire. But the diſtinction, if there be any, is of mighty little canſequence. In 
fuch a caſe, delinquency and conni vance are ſcarce worth diſtinguiſhing. Who ever 
Beard of any attempt, on the part of either Univerſity, to diſtinguiſh itſelf in this point 
from the other? Who ever heard of any uneaſineſs expreſſed by a Cambridge Biſhopy 


2, ſuch, at the apprenticeſhip ſerved to impiety by an Oxford one? - 
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bottom would lead us to too great a diſtance, 
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Tit. III. Of Judges of the Ordinary Courts. 6g 
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The wording of this ſanctionative part is alſo material in 
another point of view. According to the er pu employed, 
intenſe. It may 


the declaration may be more or leſs ſolemn an- 
import a greater or leſs meaſure of attention to the ſubject, of 


© confidence in the truth of what is uttered, of ſenſibility to the . 


importance of truth in that inſtance, and of the guilt and dan- 
ger of a departure from it. As the importance of the occaſion 


admits of various degrees, ſo may the ſolemnity of the oath; 


that extraordinary reſources may not be laviſhed upon ordinar 


objects, nor inſtruments of which the efficiency depends ſo 


much upon the opinion of their ſanctity, be profaned by a 
too frequent uſe. - But to ſift this part of the ſubject to the 

But the greater the meaſure of firength which, by proper 
management, may be given to the moral as well as the religious 
part of this complex tie, the greater ought to be the care taken 
not to overſtrain it, nor apply it to any improper uſe. Above 
all things, it ought never to be employed to force conſeience: 
never but in concert with conſcience, and in ſubſeryience to 
Fer dictates. It ought never to be employed where there can 


be the leaſt doubt, whether a man looks upon that to be right 
which it requires him to do: much lefs when it is certain he 
thinks it wrong. It can there only be made uſe of with pro. 
priety, where it is employed to ſtrengthen conſcience againft 
_ temptation, and to render his acting in the manner which hne 


himſelf believes to be right, more ſure,  _. 
Compare to theſe ſeveral rules the example 5 


iven in the 
text: particular applications would double the 


S 


2 
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ength of a 
ſection already but too long. | 3 
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e bottom of the text, for be never, read be neuer; 3 and in Uh | 
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— 485 — 3, for bidding, read bidding. 
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JUDICIAL ESTABLISHMENT. 


Trr. IV. Of Puxsurx-GENERALS. 


a Az. I. (a) The functiom of a Purſyer-General of an im- 7 
Inediate Court, ſhall be, in civil matters, e 
1. To reclaim. the execution of all laws in the execution of 
Which no individual has any ſpecial intereſt, and of thoſe in 
the execution of which the Nation has a ſpecial intereſt of its 
wn fuperadded to that of individuals, | | 
2.(2) To act on behalf of the King in his individual capacity, | 
Ks well in the character of defendant as that of plaintiff, _ [4 
3. To act on behalf of every ¶ plaintiff (e)] who, through po» i] 
erty and want of friends, is unable to engage any other ad- | 
rocate. - | TW 


4. To obviate any prejudice he ſees likely to reſult to juſtice, : 
From any overſight or un{kilfulneſs on the part of a [ plaintif (d)] | {1 


who pleads his own cauſe, or on the part of his advocate, -. 
Fratuitous or profeſſional. . 3 
Art. II. In penal matters, . | . 
1. To ſuperintend the proceedings of every private proſe- 
utor; to affiſt him, in caſe of overſight or unſkilfulneſs; and 
o watch over him, and prevent remiſſneſs or colluſion with the 
lefendant, e £ „ 9 
2. To reclaim the execution of all penal laws, by performing. 
he functions of proſecutor where no private proſecutor is re- | 
cived in preference; and in the caſes, if any, where individuals _ | 
re not admitted to profecute, . 1 „„ | 
Art. III.—In caſes where the Adminiſtrative Body of the 
rritory for which he ſerves, is empowered to act in the charac- 
r of Purſuer by the hands of its Procurator Syndic, and the 
5 5 — | . Purſuer- 
(a) Dr. G. Omit this paragtaph. (e) Dzy. G. Defendant, 
{5) DzF, G. Omit this paragraph. (4) Dr. G. Defendaut, 


— ———ů —— 


©» as true, any fact which I do not believe to be true; nor as juſt, 
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2 . ©  Jupictar, ESTABLISHMENT. Chap. VI, 


* 3p | a ; | \ 
Purſuer-General is not engaged by his office on the other fide, 


he has concurrent authority with tuch Procurator Syndic, each 
cauſe belonging to that one of them who is firſt ſeized of it. 
But, to prevent colluſion or remiſſneſs, each of them has a right 
to receive communication of all ſuch buſineſs carried on by the 
other. £5 | > 0 
Art. 1IV.—Where a lente) whoſe intereſts a [ Pur ſuer- 
General (F)] has eſpouſed, happens to oo made defendant ( 8)] in 
a croſs cauſe growing out of that in which he was | purſuer(h)], 
the ¶ Pur ſuer - Cleneral (i)], and not the | Defender-General (&) ], 
ſhall take in charge the intereſts of ſuch party in ſuch deriya- 
tive' cauſe, | Np Th 
- Art. V. -In a Court of Appeal, the client of the [ Purſuer. 
General (I)] ſhall be the party who was the client of the | Pur- 
ſuer- General (m)] of the immediate Court in the original cauſe. 
Art. VI.— Clauſes in the Oath of Qffice to be taken by Pur ſueri- 
 . General, in the room of Clauſe J. in the Oath appointed to he. taken by 


„ 


1. That I will, at all times, be vigilant in looking out for, 
Forward in entering upon, and faithful in executing, all ſuck 
buſineſs as the law has given me in charge: not ſuffering myſelf 
to be turned afide from the purſuit or the performance of it, by 
indolence or by intereſt, by hope or by fear, by affection or 
enmity towards any individual, or claſs of men, or party, 
in the ſtate. b, | : , | 1 8 5 „ 
| Art. VII. 2.—That in my zeal on behalf of the cauſe I haue 
in charge, I will not ſeek to ferve it at the expence of truth or 
Juſtice. I will not uſe any endeavours to cauſe to be received 


any concluhon which I do not believe to be juſt; nor my per- 
ſuaſion of the truth of any fact, or the juſtice of any conclu- 
ſion, as ftronger than it really is: nor will I ſeek to put upon 
the conduct of any man, any colouring other than what I be- 
heve to be true: nor will I exerciſe partiality in favour of the 
party whoſe intereſt I eſpouſe, any otherwiſe than, by doing 
ſuch acts as juſtice requires to be done, and giving ſu h counſe 
as juſtice requires to : + given, on his behalf, and by applying 
my faculties to the diſcovering and preſenting of {<> contide 
rations as make in favour of his cauſe, in preferenec to ſuch as 
-make againſt it. | 35 


* For the other prbviſſons relative to Purſuer-Generals, fi 


Tir. III. Of Jupoxs. | | 
Mot = x Hat 
(5) Der. G. Defender-Generel. 
(4) Der. G. Purſuer-Generak. 
(!). Dx Fr. G. Defender General. 
(n) Der, G. Defender-Gensral. 
5 


(e Drr. G. Defendant. 
(HD. G. Defender-General. 

(z) Dzr. G. become Purſuer. 

(5) Dex. G. Defendant, 


enen 


Tit. I. Of Voluntary Proſecutors, 5 3 


0 , YH, 


Ter, V. n Drranprn-O rn Ars 


Azr.1 E.—The funRions * a 8 of an im- 
mediate Court ſhall be, in matters civil as well as penal, g 

1. To act on behalf of every defendant, who, through po- 
verty and want of friends, is unable to engage any other Ad- 
yocate. » 

2. To obviate any prejudice: he ſecs likely to reſult to juſtice, 
from any overfight or unikilfulneſs on the part of a defendant 
who pleads'his own cauſe, or on the part of his private Adyo- 
cate, gratuitous or profeſſional. | 

Art. II.— To act on behalf of the Adminiſtrative Body of 
the territory for which he ſerves, in caſes where the Purſuer- 


General is engaged on the other ſide: but this in concurrence 


with the Procurator-Syndic of that Body, in the ſame manner 
as the Purſuer-General would have had to act. | 
* n For the other proviſions relative to Defender-Generals, fee 


Frr. III. 7 7 ne en IV. Of nnn, | 


2 


. 


” Tow. VI. E VOLUNTARY PROSECUTORS, . 


A 1. For any * not b ect 3 any man 
not eee inhibited may be admitted to proſecute: giving 
en n colluſion, litigious YExation, and 
calumny. : 
Art. 11.—But no man, other than the Purſuer-General, is 


— to take upon him this ie and any: man may call upon 
che Purſuer-General to take it o 


his hands. 
Art. III.—In the following caſes, the Judge, upon the petition 


of an individual, may admit him to proſecute in preference to 


the Purſuer-General, if he thinks the purpoſes of juſtice will 


be better ferved by ſuch preference, e that ſuch 1s his 


norte and for what reaſons ; Ar 
a ** g 1 Where 


1 


| * þ _  Juprerat ESTABLISHMENT, Chap.VIILE T 
| W 1. Where the Purſue:-General, in virtue of ſome connexion de 
or otherwiſe, ſtands expoſed to a ſuſpicion of colluſion with in 
Wil the defendant. .. 5 2 8 5 Vi 
| ll 2. Where the proſecution ſeems likely to de of an intricate 

Wl! nature, and to require more time than it may be in the power W nm 
| of the Purſuer-General to devote to it, without prejudice to his al 
| FE duty in reſpect of other buſineſs. 5 „„ it 
1 3 Where the perſon offering himſelf as proſecutor has a s 
1 ſpecial intereſt, whether lucrative or vindictive: as in caſe of p 
4 theft, defraudment, malicious deſtruction or endamagement, 0 


robbery, and other private offences raiſed to the rank of public MW f 
ones: ſo alſo in caſe of perjury, to the prejudice of an indi- o 
_ vidual, „ 

4. Where a reward is provided, which, in proportion to the 
circumſtances of the voluntary proſecutor, is conſiderable, and v 
he, wiſhing for his own ſecurity to have the conduct of the A 
mention in his own hands, can ſhew a probability of its Ml * 
being terminated more ſpeedily, or with the better chance of W T7 
ſucceſs, in his hands than in thoſe of the Purſuer-General. I 
Art. IV. — But no delay ſhall be granted for the purpoſe of f 
inquiring into the relative fitneſs of ſuch voluntary proſecutor: P 
and rather than any delay ſhall enſue, — {ſhall be a 

- aſſigned proviſionally to the Furſuer-General,  —_ - 
Art. V.—Na perſon ſhall be received definitively in the t 
character of voluntary eee, till after hearing what, if 2 
any thing, can be urged againſt his admiſſion on the part of W © 
the Purſuer-General. „„ 5 ; 
Art. VI.—Failing the voluntary proſecutor by death, ab- 
ſence, ee A delay, rejection for colluſion or other miſ- t 


behaviour, or diſmiſſion at his own requeſt, the charge of the 
proſecutien de volves on the Purfuer-General of courſe. 1 


Art. VII —On notice given to the Purſuer-General, a vo- 
luntary proſecutor may at any time be relieved from his duty f 
"by leave of the Judge, which ſhall not be refuted without 
ſpecial cauſe. | . | 
Art. VIII. — Among divers perſons offering themſelves in 
concurrence to undertake the charge of voluntary. proſecutor, ( 
the Judge, after hearing the Purſuer-General, ſhall chooſe that 
one who in his judgment appears the fitteſt, ſuperiority of in- 
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_ tereſt, ability pecuniary and intellectual, and moral character, 

"all being taken into the account: but rather than delay ſhould 

_ « enſue, the charge ſhall be proviſionally committed to the Pur- 
ſuer-General, as by Art. W. 5 pak: „ 

Art. IX. -A voluntary proſecutor may at any time, by a 

written inſtrument, or by oral appointment made in ee 

BEE 8 of 1 | ES deputy 


—— 


it 


. 


a 


Tit. VI. O Voluntary Proſecutors. ' _ 4 


depute any one 2 to act in his ſtead, the principal remain- 
ing anſwerable for ſuch deputy, until ſuch deputation be re- 
yoked, which it may be at any time. 

Art. X. 80 may he aſſociate with him, on the like terms, 


any perſon or perſons as colleagues, with leave of the Court . 5 


and not otherwiſe ; and the act of any one ſuch co-proſecutor 
mers... 8 
Art. XI. -A voluntary proſecutor ſhall be reimburſed, at the 
public expence, ſuch part of his cofts as would have been in- 
curred had the proſecution remained in the hands of the Pur- 
ſuer-General: and this even in caſe of acquittal, unleſs refuſed _ 
not: oi ground of calumny, temerity, vexation, or other ſpecial _ 
TAUE. "$4 x 7 . # | SF, et, 
Art. XII. Honorary rewards ſhall. be provided, which a 
voluntary proſecutor ſhall be at liberty to receive, inſtead of 
any pecuniary rewards proffered by the la. 
Art. XIII.—Where a voluntary proſecutor accepts an hono- 
rary reward in lieu of a pecuniary one, he ſhall beſides be re- 
imburſed his cofts actually out of pocket: yet fo that the dif- 
ference between ſuch coſts and the taxed coſts, added to the 
pecuniary value of the honorary reward, ſhall not exceed the 
amount of ſuch pecuniary reward. ,  /”.. . 15 
Art. XIV. Where no honorary reward is provided, ſhould 
the voluntary proſecutor releaſe his right to the whole or 
any part of the pecuniary reward, ſuch releaſe ſhall not be 
deemed to extend to the difference between coſts out of pocket, 
undated-cofts; tf fe 4 Em „ ff ach be þ 
Art. XV. It lies upon the Purſuer-General to watch and 
take care that there be no colluſion between the-defendant and 
a voluntary proſecutor, nor any undue favour ſhewn by the 
arte the forme. on 8 
Arxt. XVI.— It lies upon the Judge to watch and take care 
that there be no colluſion or undue favour between the defen- 
dant and the Purſuer-General, with or without a voluntary 


v. * : 


;profecutor. rf: HEE FEY e 

Art. XVII. To prevent colluſion, and that each may, as 
occaſion requires, be as a check or as a ſpur to the other, where 
the charge of proſecution is adjudged to the Purſuer-General, 


* 


in preference to an individual who otherwiſe might have been 
admitted as voluntary proſecutor, communication of proceed- 


ings and inſpection of documents ſhall be given to ſuch indi- 
vidual, and vice ver/a to the Purſuer-GeneralI. 


Art. XVIII. —- Any perſon may, with leave of the Court, 
put at any time to the Purfuer-General, or other proſecutor, 
any queſtions tending to aſcertain whether colluſion or undue 

os | a | TCC 


— 


\ 
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6 Jopiotar Eeranumunt/ Chap. VIII. 


favour has not taken, or is not intended to take place: nor ſhall 
ſuch leave be refuſed, unleſs for ſpecial cauſe; ſuch as evil 
conſcience on the part of the queſtioner, accompanied with an 
_ ntention' of calumny, vexation, or miſchievous delay. 
Art. XIX.—JIt lies upon the Judge to be on his guard againſt 
ny intention, on the part of a voluntary proſecutor, to give up 
. the reward, without leave of the Court, to the defendant : in 
which view, a promiſe not to do ſo may be exacted upon oath ; 
and in ciſſe of noceffity, the whole, or any part of ſuch reward, 


may be ſtopped for the benefit of the public treaſury. 


4 


 wolluficn, if the voluntary proſecutor, or perſon applying to 
be received in that character, is connected with the defendant 
In the way. of intereſt, conſanguinity, affinity, or intimate ac- 
Auaintance. But no ſuch connexion ought to be received of 
itſelf as concluſive evidence: ſince the cauſe may often ſubſiſt, 
without being attended with any ſuch effect. 

Art. XXI.—No perſon thall be admitted to take upon him 
The charge of voluntary proſecutor, until he has taken the fol- 


Art. XX. It is a ground for ſuſpicion of undue favour or 


I, V. P. being about to be admitted voluntary proſecutor in 
this cauſe, do ſolemnly promiſe and ſwear : 5 | 


* * 
1 


| That during my continuance in this truſt, I will employ the 

*#tmoft of my endeavours, and uſe the utmoſt expedition in my 
Power, by all lawful means to bring the defendant to juftice:: 
not ſuffering myſelf to be turned afide from the performance of 
this my duty, by indolence or by intereſt, by hope or by fear, 


By affe@ion or by enmity, towards any perſon or perſons what- 


Tbever. I will not, without the leave of the Court, ſhew him 
any favour tending to exempt him from the whole or any part 
of the puniſhment which he may be deemed: to have. incurred, 
much leſs conſult and collude with him to any ſuch purpoſe : 
Tnor will I, during the time preſcribed for ſecrecy, communi- 
cate to him, directly or indirectly, but on the contrary will, to 
the beſt of my power, keep concealed from him, and from every 
one through whoſe knowledge he might derive advantage, any 
particulars which the law requires to be kept ſecret from the 
defendant in ſuch a cauſ. ] 7 PIR SOT 
Art. XX1I.—Information of any offence, or of any ground 
for ſuſpecting the commiſſion of any offence, ſhall not be re- 
_ ceived, either by the Judge or by the Purſuer-General, but 
r 8 0 ee eee ee 
Art. XXIII. —Any information ſo given, may be given in 
ſecret; and the Purſuer-General, upon requiſition — to him 
by the informer, ſhall bind himſelf by oath, not to make known | 


** 
— 


the 


[ 


— 


7 


Ti. VII. Of Voluntary Proſecutors, 
the informer, unleſs and until, in due form of law, authoriſed 


0 to do. 7 Fe J . 
. - Art, XXIV. —At the concluſion of the ſuit, or at any prior 
' ſtage, the Judge, upon requiſition made on the part of the de- 


fendant,, is bound, if he ſees probable ground for an action for 
. raſh or malicious proſecution, to order the Purſuer-General ta 
make known. the informer for that purpoſe... - | 


Art. XXV. - Any pecuniary reward offered by or according | 


No 


2 


to law, may be paid in the whole, or in any part, to the informer, 
without his being known, upon application made by the Pur- 
ſuer-General, or any other perſon, in ſuch informer's behalf. 


It ſhall be paid to the Purſuer-General for his uſe, and by the 


Purſuer-General to him or to his order, he giving a receipt for 
it in the ſecret be ee e and every ſuch ſum ſhall be 


compriſed in the 
rendered upon oath. | 3 : h 
- Art. XXVL.—A proſecutor or informer may be puniſhed as 


urſuer-General's. periodical account, 


* 


to be 


for raſh or malicious proſecution or information, without any 

ſeparate action inſtituted for that purpoſe, and upon the mere 
evidence preſented in the courſe of the proſecution itſelf: unleſs, 

having further defence to make, he requires that a ſeparate 
action ſhould be inſtituted for that purpoſe, in which caſe the 


proceedings in che ori 
croſs cauſe. 5 


OBSERVATIONS on Tiruzs IV. V. and VI. 


* 


_ the three Lines, 


ginal cauſe ſhall ſtand as evidence in ſuch 


| Similarity, in point of reaſon, between the Proviſions relative to 


41 


| ot ariom fit for the office of Judge being given, To are 
| for that of Purſuer-General : 10 are they again for that 


the 
of 


efender-General: a few flight differences, ſuch as thoſe _ 


which have been ſeen, compoſe the only exceptions which a 
minute examination ſuggeſted to my view. 'The ſubſtance of 
the titles being ſo far the ſame, ſo far might be, ſo far therefore 
ought to be, the words: eadem natura, eadem nomenclatura, is a rule 


that in legiſlative compoſition ought never to be departed from: 


facility, brevity, precifion, and certainty, are equally and j 
5 ſerved by it, 15 1 | L ON 


ointly 


But 
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But the provifiens which the reader has ſeen, were deters 
mined by the rea/ons which he has alſo ſeen, To be ſatisfied 
that, under the exceptions juſt mentioned, the proviſions re- 


ferred in the firſt inſtance to the judicial office, are applicable, 


with a degree of advantage more or leſs conſiderable, to the 
two other offices, a reader, ſhould any one think it worth hig 


while, has but to go over the obſervations contained under the 


precediryg title twice more, conſidering them ſucceflively in thoſe 
two further points of view. Where the particular reaſon failed, 
the general advantage of uniformity was always found ſufficient 
to turn the ſcale on that fide, no particular reaſon being diſ- 
coverable in the oppoſite ſcale. 8 N 


l. Reaftns for keeping the three Lines ſeparate. 
VARIOUS reaſons plead againft mixing the lines, ſo as to 


. | | Tuffer a man to ſeek promotion in a line different from that he 


Has once embarked in. As for any advantages that would reſult 


from ſuch an intermixture, I can find none, 


I. General reaſons applicable to all the lines. 

I. Each claſs makes the better check upon the two others. From 
diverſity of occupation may naturally be expected a certain di- 
verſity of character: for in what time of life is not character 
apt to receive a tincture from occupation? Intereſts different, 
and ways of thinking different in ſome reſpects. Each line will 
thence. be a ſort of ſpy upon the two others, ready to give in- 
formation to the public of any thing it ſees amiſs, Prejudice, 
ſhould any thing of that ſort find admittance, will in the diffe- 
rent lines be apt to take a different direction, and one branch 
8 ſerve as a corrective to another. Bodies of men in general, 
and lawyers more eſpecially, are ſure to find out or to create a 


Gs intereſt : and they can ſcarcely have one which is not 
hofti 


ile in ſome way or other to the intereſt of the public at large. 


Diviſion may ſerve to render this profeſſional intereſt in ſome 
_ meaſure the leſs formidable. Ben | 


As to the National Aſſembly, nothing can be more manifeſt 


chan the apprehenſion it diſcovers, of a ſort of confederacy 


among men of law. Why not avail itſelf then of ſo ſimple and 


innocent an antidote ? | | | 
The Committee, in their ſecond draught, though they have 


| truck off two out of the five Judges of their Diſtrict Court, 


adhere to the other three. The notion of their ſerving as checks 


upon one another, muſt ſurely have been at leaſt one reaſon, if 


not the only one, for this adherence. But how much better 
| 195 | B 8 checks 


[ 


. 4 


: ie tj | 
it; VI.. Of Voluntary Proſecutors. © & 


checks will a Purſuer-General on the one part, and a Deſender- 


General on the other, make to a Judge, than ſo many fellow- 
lead, out of your three Judges you get one efficient character, 
and two ſleepers. Give them the lead by turns, you give indeed 
to all of them the uſe of their faculties z but ſtill they, are three 


colleagues, fitting together, living together, and moulded by | 


habit into a ſimilarity of conduct, opinion, and affections. Eac 
finds the convenience of winking, as far as he can with ſafety, 


at whatever he may find amiſs in the conduct of his brethren z - 
they are compelled, on pain of the irkſome taſk of fitting for 


ever in unpleaſant company, to form a common cauſe ; and 
that cauſe may be a very different one from the cauſe. of the 


people, 


Nad ? Let one and the ſame man always preſide and take the 


2. No one of the three occupations is altogether ſo good an 


rpprentice/hip for either of the two others, as it is for itſelf : nor 
does it afford ſo competent a ſtate of probation, nor ſo fair a title 
to promotion: eſpecially in judicature, where the ſuperiority of 


confidence, built on ſuperiority of experience, is the chief baſis 
of the authority of a Court of Appeal over a ſubordinate im- 
mediate Court. See Chap. IV. § 7. Chap. V. 8 | 
. f From the diviſion of labour, ſomething may be derived, 
even in this line of induftry, towards the increaſe of ſkill : 
eſpecially with reſpect to the exerciſe of that right of repreſen- 
tation already mentioned (a), which would form ſo uſeful an 
appendage to every office that has * thing to do with the 
execution of the law. The Purſuer-General, by applying his 
whole faculties to the enforcement of the law in both branches, 
and in the penal to the keeping every door of eſcape ſhut againſt 
the guilty, will be the more acute in the diſcovery of any im- 


perfections the law may remain chargeable with in this point of 


view, and more ſkilful in the conception of the proper reme- 


dies: while the oppoſite cauſe will give the claſs of Defender- 


Generals a peculiar infight into thoſe particulars in which the 
Law, in her anxiety to overtake guilt, may have overlooked 
ſome proviſion that might and oughr to have b 

ſecurity of innocence (bj. | 


IL. Particular reaſons for not admitting the migration from 


4. The | 


either of the two other lines = the judicial, 


(a) See Ch, I. Notes 6 and 8. 
(5) This idea will hardly appear altogether viſionary to the Engliſh reader, who thinks 


of the ſuperiority of {kill ſo generally underſtood to be the conſequence of a lawyer's 


attaching himſelf” excluſively to a particular branch of buſineſs : whence the different 
_ denominations of Leading Counſel, Special Pleaders, Equity Draughtſmen, and Conveyancers, 


* 


een made for the 


— 
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But the provi/ons which the reader has ſeen, were deters 
mined hy the reaſons which he has alſo ſeen, Jo be ſatisfied 
that, under the exceptions juſt mentioned, the proviſions re- 
ferred in the firſt inſtance to the judicial office, are applicable, 
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with à degree of advantage more or leſs confiderable, to the 


two other offices, a reader, ſhould any one think it worth his 
while, has but to go over the obſervations contained under the 
preceding title tyrice more, R them ſucceſſively in thoſe 
two further points of view. Where the particular reaſon failed, 
the general advantage of uniformity was always found ſufficient 
to turn the ſcale on that fide, no particular reaſon being diſ- 

coverable in the oppoſite ſcale.  * 5 | 


4 : $ IT. Reafdns for keeping the three Lines ſeparates 


" VARIOUS reaſons plead againſt mixing the lines, ſo as to 
ſuffer a man to ſeek promotion in a line different from that he 
has once embarked in. As for any advantages that would reſult 
from ſuch an intermixture, I can find none, 
I. General reaſons applicable to all the lines. Fo 
1. Each claſs makes the better check upon the two others. From 
diverſity of occupation may naturally be expected a certain di- 
verſity of character: for in what time of life is not character 
apt to receive a tincture from occupation? Intereſts different, 
and ways of thinking different in ſome reſpects. Each line will 
thence be a ſort of ſpy upon the two others, ready to give in- 
formation to the public of any thing it ſees amiſs, Prejudice, 
ſhould any thing of that ſort find admittance, will in the diffe- 
rent lines be apt to take a different direction, and one branch 
mo ſerve as a corrective to another. Bodies of men in general, 
and lawyers more eſpecially, are ſure to find out or to create a 
corporate intereſt: and they can ſcarcely have one which is not 
hoſtile in ſome way or other to the intereſt of the public at large. 
| Diviſion may ſerve to render this profeſſional intereſt in ſome 
_ meaſure the leſs formidable. Fe, | 15 
As to the National Aſſembly, nothing can be more manifeſt 
than the apprehenſion it diſcovers, of a ſort of confederacy 
among men of law. Why not avail itſelf then of ſo ſimple and 
innocent an antidote ? : 5 b „ 
The Committee, in their ſecond draught, though they have 
ſtruck off two out of the five Judges of their Diſtrict Court, 
adhere to the other three. The notion of their ſerving as checks 
upon one another, muſt ſurely have been at leaſt one reaſon, if 
not the only one, for this adherence. But how much TEE 
NS | ' 1 i Checks 


? 
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checks will a Purſuer-General on the one part, and a Deſender- | 
General on the other, make to a Judge, than ſo many fellow- 
. Let one and the ſame man always preſide and take the 
ſead, out of your three Judges you get one efficient character, 
and two ſleepers. Give them the lead by turns, you give indeed 
to all of them the uſe of their faculties ; but Afi they, are three 
colleagues, fitting together, living together, and moulded by : 
habit into a ſimilarity of conduct, opinion, and affections. Eac 
finds the convenience of winking, as far as he can with ſafety, 
at whatever he may find amiſs in the conduct of his brethren 3 - 
they are compelled, on pain of the irkſome taſk of fitting for 
ever in unpleaſant company, to form a common cauſe ; and 
that cauſe may be a very different one from the cauſe of the 1 
eople. | hs =, | TEE 
: 2 N00 one of the three occupations is altogether ſo good an | 6 
apprenticęſhip for either of the two others, as it is for itſelf: nor i 
oes it afford ſo competent a ſtate of probation, nor ſo fair a title = 
to promotion: eſpecially in judicature, where the ſuperiority of = 
confidence, built on ſuperiority of experience, is the chief baſis -  - 4 
of the authority of a Court of Appeal over a ſubordinate im- : Wa. 
thediate Court. See Chap, IV. 45. Chap. . ont LY 
3. From the diviſion of labour, ſomething may be derived, 1 
even in this line of induſtry, towards the increaſe of {kill : | 1 
eſpecially with reſpect to the exerciſe of that right of repreſen- 3 Tl 
tation already mentioned (a), which would form ſo uſeful an 
| appendage to every office that has any thing to do with the 1 
execution of the law. The Purſuer-General, by applying his 1 
whole faculties to the enforcement of the law in both branches, [38 
and in the penal to the keeping every door of eſcape ſhut againſt . 
the guilty, will be the more acute in the diſcovery of any im- — 
perfections the law may remain chargeablewith in this point of _ 
view, and more ſkilful in the conception of the proper reme- _— 
dies: while the oppoſite cauſe will give the claſs of Defender- 3 
Generals a peculiar inſight into thoſe particulars in which the El! 
Law, in her anxiety to overtake guilt, Ay Hors overlooked _ 08 
ſome proviſion that might and ought to have been made for the a 9 
ſecurity of innocence (bj. | | i 1 
6 Phrvicular reaſons for not admitting the migration from bo 
either of the two other lines into the judicial. GE _—_ 
(e) See Ch, I. Notes 6 and 8. J | 2 
(5) This idea will hardly appear altogether viſionary to the Engliſh reader, who thinks ; Y | 
of the ſuperiority of ſkill fo generally underſtood to be the conſequence of a lawyer's | = [4 q 
. attaching himſelf” excluſively to a particular branch of buſineſs : whence the different x #1 7 4 
: denominations of Leading Counſel, Special Pleaders, Equity Draughtſmen, and Conveyancersg | 1 | 
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4. The function of the Advocate, even of the official ſort of 
Advocate here in queſtion, is a ſource of connexion 2 it yequires 
unſolemn and extra-judicjal intercourſe. But diſconnexion is 
one of the great attributes of a Judge. T 
III. Particular reaſon for not 7 migration from the 
judicial into either of the two other lines. 
| 5. It would be a difcouragement to men from entering on 
| 4 either of the two inferior lines, if from a lower rank in the 
Judicial, a man were admitted to ſtep into a high rank in either 


of thoſe other lines. It would diminiſh the proſpect of reward 
to thoſe who in their e borne the heat and burden of 

the day. This ſuppoſes the reciprocal chance cut off by the 
reciprocal excluſion of the two other orders of magiſtrates from 
EE te judicial line. | „ Moog of 
We IV. Particular reaſons for not admitting migration from the 
line of Defender-Generals to that of en „„ 
6. The view of promotion might have an unfavourable influence 
on the probity of a Purſuer-General, were he liable to have a 
Defender-General for his competitor. The function of a 
| proſecuting Advocate expoſes a man to many cauſes of un- 
popularity: that of a (defending Advocate, to ſcarce. any, 
Againſt ſuch a competitor, a Purſuer-General, if ſtrict and in- 
flexible in the diſcharge of his duty, would lie under a con- 
' Hderable diſadvantage. The confideration of ſuch diſadvantage 
might operate on him as a temptation to relax upon occaſion 
from the obſervance of his duty. 1 „ 
7. The ſame cauſe might occaſion @ difficulty in finding proper 
pr wa to take upon them the loweſt rank in this line, 
It might be deſerted for the other more promiſing one. 3 
j 8. It might poſſibly be thought expedient, in the view of 
A ſharpening the diligence of a Purſuer-General, to allow him 
B 2 fixed proportion of any ines he has been inſtrumental in re- 
covering. This expedient, were it adopted, could at the ſame 
| time hardly fail of adding in ſome degree to the meaſure of un- 
popularity naturally adhering to the office; and thence to the 
diſadvantage whoever filled it would lie under in a competition 

| with a Defender-General. The clauſe of vigilance, inſerted 
into the Purſuer-General's oath, with a particular view to this 
__.. effect, may reaſonably be expected to afford him ſome pro- 

| tection (a). But that the plea of compulſion, which it affords, 
ſhould paſs with every man, ſeems rather too much to expect 
from a miſcellaneous multitude. 5 eb 
„ 1 5 I obſerved 


8 | £ (a) See Chap, V. § Ie ; | / 


is the only one of the three with which we have any direct 


intimately connected, it will be impoſſible to beſtow on this a Hl: 
full conſideration, without touching in ſome meaſure upon the 1 
other two. „%%; ᷑ðD- P 4 | _ 
Three methods of providing for the diſcharge of this function __ 
offer themſelves to view : 1. leaving it open to be performed It, 
by perſons at large, according as they happen to preſent them- 1 
JJ) N ſelves: 1 
| Foes | | 5 | 1 { ff | 

(a) It is poſſible indeed for the Judge, if information has been given him, to join to 6 


$ III. Different methods of filling the fine e, Proſicutor— 


hands of the Judge the fulfilment of ſuch his duty, and to in 

| veſtigate, arrange, exhibit, and diſplay to the beſt advantage; 2 

the ee by which the juſtice of ſuch requiſition is to be 
made a 5 „ | 


But a requiſition of this nature would be but a vain thing 


ral ground for expecting at leaſt that evidence ſufficient to op 
2 


o a # Lg | N 5 g * 
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I obſerved at the outſet, I could ſee no particular advantage Il 
to be got by mixing the lines. A man, it is true, may con- _ 
ceive a diſlike to the one he has firſt betaken himſelf to, and = 
fancy one of the others would ſuit him better. But ſuch a diſ- 
covery, if made at all, will be made at an early period, in the 
ſtation of a Depute: and in that ſtage, the door from line to 
line remains ſtill open. e 9 OY © | 
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THE uſe and function of a Judge is to give execution to the 


laws. The uſe and function of a Purſuer is to require at the 
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Fx two functions are equally neceſſary to their common 
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The 
end. Without a judge, no laws could be executed: as little 
could they without a proſecutor. _ REES tf = 
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without evidence to ſupport it: and before a man can ſee any 
round for making ſuch a requiſition, he muſt have ſome gene- 


—— 


port ſuch a requifition may be obtained. Three diſtinguiſhal 
operations may accordingly be looked upon in general as alike 
neceſſary to the giving execution to the laws: formation, pro- 
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and giving evidence (a) | „ 
Proſecution, or to ſpeak more generally, action or legal purſuit, 
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concern at preſent: at the ſame time that, among objects ſo 


his own function that of proſecutor : or even without either information or evidence, in 

the rare inſtance of an offence committed in his preſence. Hence in ſome countries the 

mode of proceedifig ſtyled ex officio: and in England the power given in ſome inſtances to 

_ Juſtices of Peace, for example, of convicting on view, But the three functions are not 
in themſelves theefs diſtin, | ig | 
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ſelves (a): 2. providing ſome one fixed perſon, or ſet of per- 
ſons, by whom, and by whom alone, it ſhall be diſcharged in 
all caſes (5) : and, 3. coupling the particular obligation with | 
the general allowance." rar : 5 
Of the two firſt of theſe courſes, neither, it will be ſeen, is 
of itſelf ſufficient : the third, therefore, which is a compound 
of the iwo, is the only eligible one. The open, is the mot MI 
obvious, and the moſt ſimple. The nature of things ſeems in 
every caſe to point out the informer as the fitteſt proſecutor, 
Of ear ee neceſſary preliminaries to judicial de- 
ciſion, information comes firſt in order. Without ſome ground 
for proſecuting, who would be, or who ought to be, diſpoſed 
to proſecute? No informer then, no proſecutor (c). But having 
an informer, why look out for any body elſe to proſecute ? 
For what ſhould a man inform, unleſs it be that proſecution 
may take place? And if it be his wiſh the taſk ſhould be un- 
dertaken, who ſo fit as himſelf to undertake it ?—he, upon the 
truth of whoſe information the propriety and ſucceſs of the 
proſecution muſt depend? But the function of the informer 
cannot poſſibly be an appropriated one. It is opportunity only 
that makes the witneſs: it is opportunity only that makes the 
informer: and as it makes a different witneſs, ſo does it a 
different informer, for each individual offence. Information out 
of the queſtion, choice may indeed make proſecutors: and one 
. . proſecutor may. ſerve for all proſecutions, as one Judge may 
not only for all proſecutions, but for all cauſes. But as oppor- 
tunity alone can make informers, and the informer is the moſt 
natural proſecutor, the moſt natural courſe is, that . proſecutor 
as well as informer ſhould be made by opportunity rather.than 
by choice. n 1 e 
S IV. Inſufficiency of the open Mode. ENS 
THE open plan then is the moſt natural one: but is it, in all 
caſes, a ſufficient one? Here much depends on the nature of the 
NN or other incident, that calls for the execution of the 
aw. Boe | | OT AC a 8 
Is it the caſe of a claim (whether on the ſcore of delinquency 
or any other) of a purely private nature? No other proſecutor 
or plaintiff than the party particularly interefted to make ſuch 
claim, need in general (d) be looked out for. If he 2 
Ee.” es | Wort 


(a) This comes neareſt to the Engliſh mode, | 
46) This comes neareſt to the French mode. Ir : | 
(e) Public rumour equally ſuppoſes an informer, though not an informer in forme 


(d) This ſuppoſes all ſpecial inability or inſufficiency out of the queſtion, whatever 
may be the cauſe : poverty, for inſtance, age, ſex, or intellectual infirmity. 


\ inducement failing, 


- 


- 5 
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worth his while to make it; he will do ſo: if not, the reaſoß for 


wiſhing to ſee it made has no place: it is ſtill leſs worth the 


while of any body elſe. Here then, bating the accidental caſe 
of ſpecial inability, the open plan is quite ſufficient. Private 
intereſt, the canſe which creates the demand for this ſpecies of 


ſervice, may be truſted to for e ee . $140 


1 Far otherwiſe is the caſe with offences of a purely public na- 
ture (a). Here nobody has any intereſt in proſecuting: no 


man has ſuſtained any ſpecial injury: no man can claim any 
particular ſatisfaction. Why ſhould any man take upon him 
this troubleſome and invidious office? The burden would be 
his alone: in the benefit all mankind would ſhare with him. 
For the execution of this great branch of the laws, the open 


_ accompanied with bare allowance, would be as nothing. 


But laws of this number there are many, without the obſervance 


and execution of which no ſociety could ſubſiſt. Grant that here 


and there a Curtius ſhall be found, who, for the pure love of . 


the public, ſhall throw his fortune as well as ttpoſe into the 
gulph of litigation ; it is not for the law at leaſt to expect a 


people compoſed excluſively of heroes, whoſe virtue would 


render law unneceſlary. _ 


An expedient here Rn Natural intereſt, natural 
ubſtitute factitious. Such accordingly is 
the policy obſerved, more or leſs, in the laws of every nation. 


1. Two properties inherent in the very eſſence of remune- 
ratory inducement, join in rendering this plan defective. It 
is expenſive, and its efficacy is neceflarily uncertain: and this 
uncertainty again adds to the expence. In here and there an 
inſtance, it may find you a proſecutor: in others, it may not. 
But a proſecutor you muſt have in every caſe: where you can 
get no proſecutor, as well might you have no laws. What 


ollows ? Left, in this or chat caſe, what you offer ſhould prove 
not enough, you muſt offer 
be more than enough. 


what in nine caſes out of ten will 


* 


2. If at this exceſſive price you purchaſed proportionable 


certainty, it would be ſomething: on the contrary, uncertainty 


goes hand in hand with profuſion. Reward may be increaſed 


to exceſs, and ſtill nothing at all like certainty. Multitudes 


would inform, of whom not one would proſecute, Information 
is the work of a minute: proſecution may be the work of days, 


or months, or years. A man may be induced to inform, by a 
. „ tenth 


8 (a) Examples: 1. Smuggling, and other offences againſt the public wealth: 2. Per- | 


jury, and other offences againſt juſtice, commirted in the view of favouring the eſcape 
of — from puniſhment, ſatisfaction to an individual injured out of the 
queſtion, | l 25 ; f r che 


5 


- OY 
„ 


% ; ; — 


e 
4 


* 
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4 


upon him to proſecute. 


3. The apprehenſion of general odium, or particular enmity, : 


is another conſideration capable of driving multitudes from the 
ſervice, and reducing the efficacy of reward to nothing. Secrecy 


may remove this ſtumbling-block out of the way of the in- 


former : but for a proſecutor, a real proſecutor, there can be 

4. Ability too may be wanting in a thouſand inſtances where 
inclination might be gained. Various deſcriptions of people 
may inform, who would be either abſolutely incapable of proſe- 
cuting, or at leaſt eminently unfit for it: ſuch as females, 
infants, perſons infirm, perſons of a weak mind, perſons ſubje& 
to indiſpenſable avocations. Rn, Lo 


F. The efficacy of reward, even when, if unoppoſed, it might 
be adequate to its object, is liable to be combated by counter- 


applications of the ſame nature. What can one guinea do, 
where the delinquent is able, and finds it worth his while, to 
offer two ? or where there are others who, under the influence 


of private or party intereſt or affection, find adequate induce- 


ments to club their purſes for the ſame purpoſe? Laws may 
be made againſt ſuch compoſitions and ſuch aſſociations: but 
the-influence of ſuch laws is neceſſarily precarious. 


6. The hired or other voluntary proſecutor, ſtanding alone, 


and without an inſpector or ſubſtitute, has, in effect, the power 


of pardoning. And what muſt be the weakneſs of that law, 
which in every inſtance lies thus at the mercy of an individual, 


whom chance, not choice, has liſted in the ſervice! For a 


time, it is true, every law muſt unavoidably thus lie at the 


mercy of the informer. True: if there is but one perſon in a 
condition to render the law that ſervice : but this is only for a 


time. Information, it has already been obſerved, is but the 


operation of a minute: that minute over, the informer's power 

of pardoning 1s at an end : but the proſecutor's lafts as long as 

he prolecutog.  - +; 7 VV 
7. Out of what fund too ſhall the reward be drawn? The 


more common courſe is, to provide no other than the effects 


of the delinquent, that is, ſuch of them as are to be recovered 


at the hazard and expence of litigation, and ſpite of all his 
„ po 5 5 endeavours 


— 


_ (a) In the Engliſh law, in ſome inſtadces (actions called gui tam for penalties given 


In part to the proſecutor), it often happens that the perſon meant under the name of 


intiff, proſecuter, or informer, chooſes to be, and accordingly actually is, unknown. | 


But in this caſe the real proſecutor is the Attorney. The client, who is to receive the 


reward, if recovered, is only the Attorney's informer, and the Attorney's ſecurity for 


the coſts. 


tenth part of that which would ſtill be inſufficient to prevail 


JET. T ms ddd ed one. 


oo, > ++. * O 


* 
* 
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endeavours to withdraw them. Here then, if the reward fails, 
the ſervice fails; and at any rate, as againſt' the whole body of 
the poor, the law is doomed to impotence: but the poor form 
the bulk of the community, The more N want from 
this ſtate- engine, the more you are led to ſtrain it: hut the 
more you ſtrain it in this way, the more apt it is to fail you. 
The more miſchievous the offence, the greater the reward: 
but the greater the reward, the leſs the probability that there 
will be found enough to pay it. F 
All theſe obſervations hold good, though. ſome of them in an 
Inferior degree, with regard to ſuch offences of a private nature 
as, in conſideration of the public miſchief they are conceive, 
to draw in their train, have been generally raiſed to the rank 9 
public ones (a). As the factitious intereſt may fail, in regard 
to offences purely public; ſo may both natural, and factitious, 
if any be given, in regard to offences of this mixt nature. It 
is at leaſt as apt to do ſo : the natural intereft is, in ſome of 
thoſe inſtances, of the. lucrative kind: the factitious intereſt 
given has always been ſolely of that kind: and in offences of 
the claſs now on the carpet, this inducement. is peculiarly apt 
to fail (5). Theft, robbery, fraud, and ſo forth, are peculiarly 
the offences of thoſe who have nothing: and from nothing no 
damages can be recovered (c). The lucrative principle of action 
being out of the queſtion, there remains only the vindictive. 
But where prudence and compaſſion join their force, how fre- 
quently muſt they prove too ſtrong for vengeance !_ 


» 


Imperfect then indeed muſt that ſyſtem of law be, which 


depends upon chance, or the action of ſo imperfe& an engine 
as reward, and that too feebly and TY applied, for ſo 
neceſſary an aſſiſtance. Delinquency, whicl c 

law ſleeps, is but the more vigilant and alert, takes note of all 
the conjunctures when the fituation of things refuſes a volun- 
uy, proſecutor ; where no natural intereſt prompts,' where no 
factitious intereſt has been provided, where the parties con- 
_ cerned in intereſt are minors, females, abſent, helpleſs or inſane, 
and the ſtrongeſt ſuggeſtions of intereſt are rendered fruitleſs 


. „ „ by 


5 Examples—1. Theft: 2. Defraudment : 3. Robbery: 4. Mutilation, or other 
_ atrocious corporal injury: 5. Homicide, 5 85 LH 
(5) Satisfaction in damages (including reftitution) out of the delinquent's ſubſtance, 
anſwers to what may be reckoned to this purpoſe the natural intereſt : any thing beyond 
or beſide that, may be deemed fa#itious. OY | : 

(c) A reward may indeed be given in theſe caſes at the expence of the public. But 
ſuch an inducement would be much too expenſive to be given in all inſtances of this 
claſs, It never has been given by any general law in the caſe of common theft, for ex- 
ample : though in England it is given in that manner in the caſe of highway robbery. 
As to occaſional rewards not given by any general law, they are out of the queſtion here. 


„ Whenever the 


. 
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by inability. Such, as will be ſeen more particularly a little 
farther on, 1s the ſyſtem, or rather the no-ſyſtem of the law 
3 5 e 

Juſtice too, not leſs than policy, forbids the eee. the 
whole of the burthen, without a compenſation, upon a ſingle 
individual: much more upon an individual whoſe very diſtinc- 
tion from others is the burden of ſuffering he has borne al- 
ready. In the benefit of the proſecution, which is the main- 
taining the laws in efficacy and vigour, all are ſharers: ſo ought 
they therefore in the burthen. At the charge of all, he ought 
to be eaſed of the expence : nor ought he, without indemnifi- 
cation, to be called upon to take the trouble (a). 


$V. Inſufficiency of the cloſe Method. — + 


A FIXED eftabliſhment of a ſet of official proſecutors is 
therefore a neceſſary appendage to every judicial eſtabliſhment, 
In this office too, as well as in the judicial, the ſame conſidera- 
tions of reſponſibility, intelleCtual fitneſs, legitimate depen- 
dance, promptitude, frugality, and fo forth, require that at- 
each tribunal there ſhould be but one officer of this kind, 
though with the ſame” power of appointing deputies, as well 
permanent as occaſional : and as the demand for his ſervice 
extends, as we have ſeen, to all penal caſes, ſo of courſe ought 
bis duty. Eren in cauſes purely civil, though it would be 
_ equally dangerous and uſeleſs to put him forcibly in the place 
of the natural purſuer, or as his choſen aſſiſtant (5) ; yet as far 
| | | „ . 


| (a) The ſtrict truth is, that in this reſpect there is but little difference between the, 
moſt private of private offences, and thoſe which have been ranked with public ones. 
In the former caſe, no Jeſs than in the latter, whatever benefit is reaped from the labour 
of proſecution by the individual immediately injured, is ſhared in at leaſt equal proportion 
by every other member of the community: the only difference is, that what has been 
reſtored after privation to the one, is preſerved without privation to the other. The 
danger of peculation by colluſive ſuits, is the only reaſon why, in caſes termed civil, as 
well as in thoſe termed penal or criminal, an indemnity for this trouble cannot be al- 
lowed. Where the defendant is expoſed to no puniſhment, a beggarly plaintiff might 
get a beggarly defendant to join with him in carrying on a ſham ſuit, that the plaintiff 
might get payment at the expence of the public for his labour and his time. Againſt 
ſuch colluſion, the puniſhment that awaits the defendant in a penal cauſe, affords what 
in general will be a ſufficient preventive : and without ſuch colluſion, a plaintiff in 
| ſuch a cauſe could not in any ſuch view inſtitute a groundleſs action, without expoſing 

himſelf to puniſhment for calumny, inſtead of payment for his trouble. See the Chapter 
on Law-Taxes. | | | 


(5) Yet ſuch js the courſe purſued in the Pruſſian ſyſtem. See the Chapter on 
Reconciliation- offices, and that on Advocates, &c. c 
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to call for at, in the way of argument, much good may inci- 
dentally reſult to juſtice, and there can reſult no harm, from 
ſuch an interference. „ *** 
I mean, where the ſuitor either requires no aſſiſtance, or has 
been able as well as deſirous to procure from other reſources 
ſuch aſſiſtance as may ſuffice. But where poverty, and the 
various incapacities attending that condition, join in leaving 
him without reſource, where can the individual find a fitter 
protector than this ſervant of the public, and what need can 
there be to look out for any other? See the Chapter on Pauper 
An official proſecutor ought therefore to be provided. Does 
it follow that all voluntary ones ſhould be excluded ?—By no 
means. That any ſuch excluſion is not neceſſary, is evident: 
_ equally far is it from being of any uſe. It is inexpedient ona 
c 1 of nean, 8 IE 
1. It takes away from the certainty of puniſhment, and thence 
from the efficacy of the laws, Upon the concurrence of all thoſe 
whoſe co-operation is neceſſary to the execution of any given 
law, the execution of it in any particular inſtance, and thence 
in general the certainty. of ſuch execution, muſt depend, That 
certainty can never be entire : but the fewer chances are exclu- 
ded, the leſs it will want of being ſo. If the law is not a good 
one, why ſuffer it? If it is a good law, why do any thing to 
leſſen its effect? 555 5 
2. It eſtabliſhes an arbitrary diſpenſing power, An exclufive 
power of reclaiming the execution of the laws, lays them, as 
far as it extends, at the feet of the perſon thus endowed. It 
gives him the equivalent to a negative in legiſlation: it gives 
him more; it gives him, in each individual inſtance of their 
execution, the ſole initiative. It gives him conſequently, not only 
the power of pardoning, but a power much greater than the power 
of pardoning. It gives him a power greater than the power ſo 
called, as exerciſed by the King of England, That monarch's 
Power of pardoning extends not to the ſaving a man from pro- 
ſecution ; even when it precedes conviction (a ſort of pardon 
very rarely granted), it muſt be pleaded; and the plea cannot 
be preferred, till the proſecution has been begun, and the 
| 8 of it made public. The difference is no flight matter. 
n the one caſe, a delinquent can be ſaved from ſo much only 
of the puniſhment as goes by the name of puniſhment; to 
the portion of infamy naturally adherent to the offence it 
leaves him ftill expoſed ; in the other caſe, he may be ſaved 
” | e | fo not 
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He cannot ſcreen them altogether from natural infamy. 


_— 
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„ bo tem he thang, A tint 
pardon, while it takes awiy the nominal puniſhment, agora- 


vates inſtead of mitigating the infamy. Tt is a ſort of certificate 


of guilt: for who would be pardoned, if he could be acquitted ? 
By attracting the public attention, it renders che infamy pro- 


portionably extenſive, and gives it redoubled force. A direct 


power of 3 expoſed as it thus is by the nature of 
© things to public in li 

for k | 

likely to be iſſued in ſuch a ftage, without ſuch grounds as 

will bear enquiry; leſt the infamy of the offence ſhould recoil 

from the hand that receives the pardon to the hand that gives 


peRtion, has not any thing like the capacity 
arbouring abuſe. A pardon therefore ſo called is not 


it. The indirect faculty of pardoning here in queſtion, by 
being ſo inconſiderable in ſhew, is but the greater in effect, 


Its power of miſchief has no bounds. At firſt glance you might 
ſuppoſe it confined to corrupt or ill- judged lenity: in fact, it 
is not awhit leſs adapted to the purpoſe of oppreffion: for 


2 


whoever can licenſe oppreſſion can oppreſs. 


*- 


In compariſon of a deſpotiſm like this, what is the power 
of a Judge? Small indeed: even of an independent an irre- 
ſponſible Judge. An arbitrary Judge may ſave delinquents 
from puniſhment ſo called: but be he ever ſo 3 
e 
may ſtop proof: but he cannot prevent accuſation. Some- 
thing he muſt have heard, and ſomething others muſt have 
Heard with him, ere he can ſay, I wil! hear no more. Under 
ſuch circumſtances, an acquittal 1s a certificate of guilt. 
3. Ie enables a man, under favour of that diſpenſing power, 


to eſtabliſh a ſecret deſpotiſm. The more connivances, the 


more delinquents: and in every known delinquent he beholds a 


4 a 


ſlave. Intereſt is thus put in direct oppoſition to duty: neglect 
of duty has arbitrary power for its reward; and the greater 


the peglect, the greater the reward. The multitude of theſe 


flaves has ſcarce any other limits than what a man's own mode- 
Tation may think fit to ſet to it. Connivance, ſeconded if 
neceſſary by rumour, gives to underſtand that ſuch and ſuch 
laws may be violated with impunity : though it ſhould be raſh- 


neſs alone that could be the firſt to profit by the intelligence, 
yet reflection and calculation may follow by degrees. What 


a variety of tranſgreſſions are there, which, if no one were 


to be puniſhed for them, almoſt every one would give into 


without ſcruple! But any one ſuch tranſgreſſion thus become 
univerſal, is enough to bring the whole body of citizens within 
e e F e 
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- the pale of this deſpotiſm, and depopulate the empire of the 
nern v ̃ ͤ ůũê RT 
13 Ks monſter I have. been painting is no chimera, | A decree 
of the National Aſſembly, I much fear, will be found to have 
given him exiſtence, By Art. 8. of the Decree of July 5, 1790, 

the officers by whom the function of proſecution is to be carried 
on, are to be. named by the King, and named for life,” By 
Art. 9. they are not to be removed but for © forfeiture judi- 
cially pronounced.” Compare this part of the eftabliſhment 
with that which relates to Judges. = is 1t with regard to 
nomination? The choice of theſe magiſtrates has been given, 
not to the King and the People jointly, as propoſed by the Com- 
mittee, but, as propoſed at the commencement of this work, 
to the People ſolely. So far is well: but the choice of the 
public proſecutor, an office, the power of which, as far as it 
extends, has been ſhewn to be in effect ſo much greater than 
that of a judge, is given to whom? To the People? No. 
Jo the People and the King together? Not ſo neither: but to 
the King alone: a power, of which under the venal plan of 
the ancient deſpotiſm, the Crown never poſſeſſed the ſmalleſt 
ſhare, How is it with regard 5 dependence ? The Judges are, 
| | = | | In 
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(a) Take, for inſtance, the caſe of libels under the Engliſh law: an offence of 
which there is no definition by law, againſt which in fact there is no law, but of which 
the definition, as far as it is to be collected from judicial practice, is the publiſhing any 
thing concerning a man, whether in a private or public character, which a man would 
not like to have publiſhed concerning him. If ever news-paper was a libel, ſo is per- 
haps every news- paper that was ever publiſhed, not to mention books of politics, bio- 
graphy, hiſtory, and ſo forth. By the ſame law there are as many libellers as there 
are writers, readers, and repeaters of news-papers. Were this pretended law to be but 
half executed, what would be the: conſequence ? 'The people remaining out of jail. 
would not be enough to guard thoſe that were in. Suppoſe then a man veſted for life 
with the excluſive power of proſecuting for libels at the public expence ;—the King has 
neither the power nor the wealth that this man might have if he thought fit to ſtoop | 
for it. Suppoſe the execution of the laws - againſt religion, as they ſtand at preſent, 
given to him upon the ſame terms. The number of Catholics, Preſbyterians, and other 
non-believers in the infallibility of the Church of England, would give the exact number 
o ** JJ 
In London, the extorting money by threats of accuſation, true or falſe, in a caſe where 
ſuſpicion without proof is ruin, is a trade but too well known. The wretches who 
carry it on, do ſo at the peril of exemplary puniſhment. The magiſtrate inveſted with 
the powers here in queſtion might carry on the ſame ſort of trade to any amount, in 
full ſecurity, and without being confined, as thoſe wretches are, to the. choice of the 
offence. People about him might ſell his connivances with or without his knowledge; 
as the ſervants of an Ambaſſador ſmuggle in their maſter's name. From this great officer, 
connivance would be a complete protection: whereas, in dealing with thoſe malefactors, a 
licence from . one ſet affords no ſecurity, againſt another, There have been times, and 
thoſe not very remote, when a clandeſtine tax upon marriages deemed inceſtuous afforded ' 
a regular revenue to the retainers of the Courts called Eccleſiaſtical, Safety as weil as 
ſucces was ſecured to this ſpecies of extortion, by what may be reckoned a very looſe 
Kind of monopoly, in compariſon of the rift and perfect one now before us. | 
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regular dependence upon either King or People. 
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9 


in virtue of the principle of ſextennial election, dependent in 


ſome ſort, dependent, and that to a greater degree than any 
Engliſh Member of Parliament, upon the good opinion of the 
people. Theſe more powerful magiſtrates are under no ſort of 
Was it the notion of the Committee, in fixing theſe magiſ- 
trates in their places for life, to take them out of the depen- 
dence of the King, and obviate any danger apprehended from 


the royal nomination !—On the contrary, it is the very way 


to increaſe, or rather create that very danger. In the firſt place, 
they are more expoſed to the undue influence of the Crown in 


this way, than if they were even removable at the pleaſure of 
the Crown: in the next place, were they altogether out of 


reach of that influence, it would be never the better for the 
8 „ 35 „ 
I ſay they are more expoſed to the undue influence of the 
Crown, than if they were remoyble at the pleaſure of the 


. Crown.—At a firſt glance this is a paradox: at a ſecond, 
nothing can be more true. . Had they been in this way depen- 


dent upon the King, they would have been in ſome ſort depen- 


dent upon the People. How fo? In virtue of the dependence 


the King is under with regard to the National Aſſembly, the 


choſen dependents of the People. If A is . upon B, 


and B upon C, A too is dependent upon Confined to 
ag and open dependence, to that ſort of dependence which 


re 
refults from the power of removal, there is not an axiom in 


mathematics more indiſputable. But where the dependence in 
one of the links is of that irregular kind which is conſtituted 
by expoſure to ſecret influence, the chain is broken, the con- 
. Tequence does not follow. How then ſtands the matter with 


regard to theſe magiſtrates? They are expoſed to fall into the 
dependence of the King, but in ſuch a way as does not bring 
them at all under the dependence of the People. Had they been 
removable by the King, they might have been removed upon 


occaſion in compliance with the wiſhes of the People. Now, 
. they cannot be.removed by the King on that ground any more 
than on any other. But in this apparent impotence of the 
Crown lies its real ftrength. By not being liable to be removed 
by the King, they are not the leſs liable to be gained by him: 
and when' once gained by him, they are gained to ſome pur- 
. poſe : for there is nothing in the world that can take them of 


.out of his hands. Fear of being removed is only one means of 
being gained: but if a man is gained, what matters it, whether 
by his hopes or by his fears? The natural courſe of things is, 


that the whole body of theſe magiſtrates ſhould be at the King's 


9 5 devotion. 
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devotion.. If their own promotion in their own line, depends 


upon him, the means are clear at once: but be this as it 


may, they will have children or other connexions whom he can 
not only place, or refuſe to place, but diſplace. Had they been 
temovable by the King, they would not have been worth 
gaining by him: for when he had gained a man, he might have 
been obliged to turn him out, in compliance with the wiſhes 
of the people. Being irremovable by him or any body elſe, 


they are worth gaining, and he could not wiſh for a fairer 


chance for it. He has their whole lives to gain them in, and 
_ have their whole lives to ſerve him. in. Had he poſ- 
ſefled 


the power of removing them, he conld ſcarcely have 


exerciſed it but in ſubſerviency to the wiſhes of the people. 


He could ſcarcely have ventured to exerciſe it without ſome 


known reaſon capable of being avowed, Were a magiſtrate of © 
this kind to have been diſplaced, the people could have ſaid, 


and naturally would have ſaid, Hy do you do ſo? But could 


any body ſay, Why: have you forborn to give a place to a brother of 
his, or to a Jon The efficacy of a power as an inſtrument of 


bad government, is in exact proportion to the irreſponſibility of 
its exerciſe : hence it is that in many caſes patronage has in this 
reſpect ſo much the advantage over a power of removal. 
But were tl:eſe magiſtrates as clearly out of the reach of royal 
influence as they are palpably expoſed to it, would their inde- 
pendence be ever the better for the people ?— o means. See 
on this head what has been ſaid of Judges [Ch. V. S II Inde- 
pendence without power, is pure liberty: independence coupled 
with power, is but another word for deſpotiſm. Dependence, 
ſo it be legitimate, not independence, is, as we have there ſeen, 
the proper condition, and the only proper condition, of an 
agent of the people. The thing really miſchievous is arbitrary 
power: whether the hand it is lodged in be called a King's, or 
a Miniſter's, or an Attorney-general's, is of mighty little con- 
ſequence. The thing really miſchievous is arbitrary power: 
and this, it is but too true, theſe . are in pofleſhon of: 
whether they abuſe it in purſuit o 
purſuit of the views of a Miniſter, is of little conſequence. They 
may abuſe it in both ways; but the greater temptation of the 
two is that of which the cauſe lies in themſelves. It is only by 
accident that a Miniſter will have a point to gain, eſpecially a 
point worth gaining at the expence of ſo much management. 
But of his own, a man in their ſituation, if.he has paſſions, will 
have points to gain of all ſorts, and without end,  _ _ 
| Prophecies, It is not this error, nor a thouſand ſuch as this, 


that 


views of their own, or in 


Far be it from me on this ſingle error to ground any ſiniſter 
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that could make at this time of day a bad government in France, 
Where correction is ſo eaſy, the moſt palpable opportunities of 
abuſe can never be produfiive of any mn miſchief. Liberty 
is in legiſlation what charity is in religion, When a conſtitu- 
3 tion is ſound at heart, a thouſand little diſorders may find 
| their way into it without producing any very malignant fymp- 
| toms. But though the conſtitution of a country were like the 
=: ftomach of a Mithridates, wholeſome diet would ſtill claim the 
= preference (a. . 


4. An inferior inconvenience, though by no means an incon- 
ſiderable one, reſulting from this monopoly, is the excluding 
in all caſes from the charge of proſecuting, informers, who in 
ſome caſes are the beſt proſecutors, and witneſſes, who in all 
| caſes are the beſt informers. e ee 
3 1. In many caſes it is natural that a volunteer, ſuch as the 

\ _ - Informer, ſhould make a better proſecutor than any one who is 
ſuch by office. Under what idea is one and the ſame perſon 
appointed in all caſes for this duty? That in all caſes the ſame 
| man will be the fitteſt for it? No: but that in no caſe it may 
1 be without ſomebody to undertake it. In the way of zeal and 
activity, when ability is not wanting, nor connivance to be 
3 apprehended, much more may be expected from volunteers 
B An from a veteran, in whoſe boſom the habit of action ſo 
= naturally begets the habit of indifference, Hope of ſucceſs 
| js the principle that animates the one: fear of cenſure, the con- 
A ffideration that compels the other. Indifference is the excluſive 
1 attribute of the Judge : zeal, not indifference, is the virtue of 
EE the proſecutor ; againft- defect of zeal, if found in this ſta- 
tion, there would be no remedy : againſt exceſs, the remedy 
by is obvious and adequate, the controlling power of the Judge. 
4 Ihe difference will be the more obvious, and the advantage, 
| nor to ſay neceſſity, of preferring the volunteer, the more un- 
| 5 F queſtionable, 


re, awwab 


(a) The great check upon this power is the right reſerved to individuals of claiming 
fatisfaQtion for the private injury. So far as this extends, ſecret connivance on the part 
of the public: proſecutor is impoſſible. This accordingly is the circumſtance which, 
under the old ſyſtem, prevented the diſpenſing power from being puſhed to ſuch a degree 
0 as to excite any general and notorious diſſatis faction. But this check reaches no farther 
EE than to offences affecting particular individuals: it extends not to ſuch as ate of a purely 
public-natute, Here then was the ſphere within which the arbitrary diſpenſing power 
found room to: diſplay itſelf. An” offence better alluded to than named, and which, 
though it appears to be much more common in France than in England, is frequently 
puniſhed in the latter country, and for many. years back ſcarce ever, if at all, in the 
; former, ſeems to afford an inſtance of the exertion of ſuch a power. As to the pro- 
HM priety of ſuch a-connivance, it is out of the queſtion here: but the fact of ſuch conni- 
ND vance will ſerve as one inſtance, amongſt many others, which doubtleſs might be found to 
prove that the notion of the actual exerciſe of ſuch a diſpenſing power, and that to ſuch | 
a degree as to deſpoil a law of almoſt the whole of its efficacy, is far from a chimerical 
Ode. N 8 5 . 
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queſtionable, where a factitious reward dependent upon ſucceſs 
is the only means of obtaining informers that can be depended 
upon: as in caſes of offence of a purely public nature, How 
much would the value of the reward be diminiſhed; if the 
attainment of it were made unavoidably to depend upon the 
efforts, not of him who is to enjoy it, but of another who has 
| nothing to do with it, and in whom he has perhaps no con- 

2. A witneſs is the beſt informer ; and thence, as ſuch, the 
beſt proſecutor, If in the capacity of witneſe, informer, or 
proſecutor, a man could always be as ſure of every other man 
as of himſelf, there would be no room for choice, As it happens, 


"Wert yor the ene. „„ . 
Separate then the informer from the witneſs, what is the con- 
ſequence? In the firſt place, you drive men in both capacities 
from the ſervice of the law. Delinquency gets.a double chance 
of impunity, and the laws a double chance for impotence, They 
will go unexecuted at one time, becauſe a witneſs ſees nobody 
that will proſecute ; at another time, becauſe he who would 
have proſecuted has got neither evidence nor information. 
Evidence properly ſo called, is evidence to ground conviction: 
information is evidence to ground proſecution. In one caſe, as in 
the other, where is the ſenſe of rejecting the beſt evidence, and 
receiving worſe in preference? Whoſe account deſerves to 
have moſt weight? that of a man who knows how the affair 
_ paſſed becauſe he ſaw it, or that of a man who knows nothing 
about the matter but from what he has heard ſomebody elſe ſay, 
or from ſome inconclufive fragment of circumſtantial evidence? 
Upon the ſtrength of evidence that is to come from me, yo 
venture on a profecution. — What follows? That your fortune 
and your character are ſo far at my mercy; at the mercy of one 
of whom perhaps you have no knowledge. This fort of faith, 
great as it is, muſt in many caſes be repoſed, or proſecution 
could not take place: but to what purpoſe create ſuch a 
necefſity out of nothing? How different the caſe where yon, 
the witneſs, are received to inform; and having informed, 
to proſecute ! . You know what it is you know: on yourſelf you 
can depend: of yourje/f you may be ſure. „„ 
F. Driving men from the ſervice of the law, is not the 
only inconvenience reſulting from this excluſion. It puts 
the law itſelf into the power of individuals. Ordain that 
a proſecutor or an informer ſhall not be admitted as a 
depoſing witneſs: what follows? That, to the man whom 
opportunity has made either the ſole o5/erving witneſs, or a 
ls 8 8 r "ROC 
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neceſſary witneſs, you have given the power of pardoning. 
He lodges the information, or he commences the proſecution; 
and when the time comes for giving evidence, his evidence, 


however concluſive, is not to be heard, and acquittal is the 


,, Eos os — | 
When the functions of proſecutor and witneſs are ſeparate, 


and the proſecutor finds himſelf under the neceffity of pinning 


„ 


- 


is not the only danger he ftands expoſed to. . 


0 


* 


his faith upon the conduct and character of another perſon 
in the quality of witneſs, inaccuracy or ſubſequent falſehood 
| .. Treachery has a 
zame in its: power, which, under the improvident regimen of 
me ſyſtems of law, is 3 but too often played, b 
thoſe whoſe habitual ftudy it is to elude the laws, at 
thoſe whoſe habitual buſineſs it is to give them their execu- 
tion. Falſchood is thrown out as a lure, for an informer and pro- 
fecutor to catch hold of: when evidence comes to be given, the 
falſchood is dropped, and truth ſubſtituted in its ſtead, Such 
is the ſituation of every man who, upon the ſtrength of evidence 
not his own, ventures to ſtep forth and give his ſervice to the 
ablic in this perilous and invidious line] reſponſible at the 
peri] of fortune and character for the levity or treachery 
of another, perhaps unknown to him, and never of his choice. 
The guilty traitor affumes the accent and the port of in- 
jured innocence : the reproach of calumny falls upon the de- 
laded minifter of truth and juſtice. Then comes the licenſed 


_ acceffary after the fact, and ſharpens the wound with the venom 


of his tongue :—See/ this is your own witneſs! Out of his own 
mouth you fland condemned ! _ POS” * 


8 - 


nder the Engliſh law of evidence, for example, what ſpe« 


* 


cies of treachery can be more certain of its effect, or more 
fecure from puniſhment? For the truth told at the trial, there 
can be none, for it was the truth: for the falſehood before 
the trial, there can be none, for it was extrajudicial, and not 
upon oath. Againft ſuch vile artifice nothing that can be done 
by the law on this head, can, it is true, afford any perfectly 
effectual remedy: but we ſee the danger to which the indi- 
vidual and the cauſe of juſtice ſtand expoſed under a ſeparation 
of the two functions, and one reaſon amongſt others, why the 
endeavour of the law ſhould be, not to diſcourage the con- 
junction, but to favour. it, | 1 e 

The incongruity is more particularly ſtriking in that nume- 
Tous claſs of caſes where a factitious reward 1s the law's ſole 
reliance, When you advertiſe thus for aſſiſtance, what is it 
you really advertiſe for? What is it you are really in Wask 

„„ A Rn | | of ?— 
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' of -A proſecutor ? No ſuch thing. A proſecutor you might 
get any where: a proſecutor, as ſuch,” you have no more need 
to advertiſe for than a judge. An informer ?- Perhaps fo. 

But when you have got one, what are you the better for 
him, if his znformatzen neither is itſelf evidence, nor leads you to 
evidence? The one thing needful, the thing you really want, 

the thing you really mean to get by thus advertiſing, is 
evidence. The ſort of perſon you are really in want of, the 
ſort of perſon you really advertiſe for, is not ſo much a proſe- 
cutor or an informer, as a witneſs, Get evidence, you get 
every thing: miſs of this, you had better have got nothing. 
Get a witne/s, in this way, you get an former-into the bargain; 
for, in letting you know that it has fallen in his way to be a 
witneſs, a man informs. Get an informer” who neither was 
himſelf a witneſs (I mean, an obſerving (a) witneſs), nor can 
give you any information that will anſwer the purpoſe of 
evidence, or lead to evidence, you had better not have had him 
An informer, who cannot himſelf give'you any thing that can 
be accepted as evidence, may ftill have his uſe—True,—But 

on what condition? On condition of his enabling you, by 
means. of his information, to get it from ſome other quarter. 
But is his information the worſe for being capable of being 
itſelf uſed as evidence? On the contrary, no other informa- 

tion can be fo ſatisfactory or ſo good. When, in the firſt. 

_ inſtance, you can hear how a thing paſſed, from a man who ſaw 
how it paſſed, to what purpoſe turn him back, for the ſake 
of hearing of it from ſomebody elſe, who knows nothing about 

the matter but from him. Is your informer the worſe informer, 
becauſe, having been an obſerving witneſs, he is capable, and 
in that character, of becoming a depo/ing one? On the con- 
trary, he is by ſo much a better one than any other, 
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(a) The word witneſs is uſed indiſcriminately with reference to two very diſtin& and 
 diftinguiſhable ſituations : that of a mau who actually ſaw, heard, or in one word 
obſerved ſo and ſo; and that of a man who avers, dep:ſes, narrates, in a judicial way, 
that on ſuch or ſuch an occaſion he made obſervation as above. In the firſt caſe he may 
be ſtyled an obſerwing or per cipient witneſs 3 in the other, a narrating or depoſing <vitneſs. The 
thing to be wiſhed is, that every one who has been an obſerving witneſs, with regard to the 
matter inqueſtion, ſhould, as far as there is need of his teſtimony, become a narrating witneſs; - 
and that at any rate every man, without exception, who becomes a narrating witneſs, ſhould 
have been an obſerving one ſo far as he narrates. In as far as he fails of being ſo, he be- 
comes a falſe witneſs ; and, if what there is falſe in his narration is accompanied with the 
conſciouſneſs of its being ſo, and has been given upon oath, a perjured one. The aſſiſtance 
then which is really wanted, the aſſiſtance which the law by this means endeavours to 
obtain, is that which he who has been an obſerving witneſs lends, by becoming a narrating 
one. | V7 
The expreſſions teſtis wa an eye-witneſs, an ear-witneſs, and all others which refer 
Oy to a ſingle one of the five ſenſes, are ſo many partial and impartial expreſſions | 
of this idea. 5 ; - . 1 
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Ohl but bengbe evidence in bad evidence —Is it fo? Then why 


attempt to buy it? If evidence is to be had for nothing, why 


bid money for it? By thus bidding for it, inſtead of getting 
dod evidence, your deprive yourſelf of it: the good you might 
| RR SE you yourſelf: turn into bad. If it is not to be had 


without buying, he then, whoever: he is, that ſupplies you 


with it, your informer or your proſecutor, muſt have bought 
it, or you will never get it. But if it muſt be bought after 


all, why not by you as well as by him? why not directly as 
well as circuitoully > Why pay two men for the ſervice of 


one? And what is information itſelf, but evidènce? It may 


be cireumſtantial evidence only, and not directf it may be hear- 
| ſay evidence only, and not immediate: but evidence it is, as far 
as it goes, at any rate, If bought evidence is bad evidence, ſo then 

is bought information bad information. „ 
This underhand practice, this confuſion and double dealing, 


this contrivance for getting one thing by aſking for another, 
to what cauſe is it to be aſcribed ?—In England at leaſt, and 
not improbably in more countries beſides England, to a want 


of concert between the ſtatute and common law. The former 
having public good, often for its real, and always for its pro- 
feſſed end, purſues that end by ſuch means as the nature of 


things and men ſupplies, collecting improvement by flow but 


_ advancing degrees from the ſtores of reaſon and experience, 


The other, never having had public good ſo much as for its 


profeſſed end, purſues in primitive blindneſs whatever blind 


track it ſtumbled upon at firſt. Men are of two ſorts, the 
good and the bad: the bad are governed by intereſt ; they act from 
motives : the ay are governed by nothing at all; they act without 


, motives : in them action is produced in the way of equivocal gene- 
ration; it is an effect without a cauſes Witneſſes ought of wx 
zo be of the good claſs: therefore, if a man atis or ſpeaks under 


the influence of intereſt, he is not fit for a witneſs, he ought not to 


be heard, Of intereſt there is one kind; and there is but one: that 
which is created by money. Love of fame has been pronounced the 


a 


uni verſal paſſion. The man who ſaid ſo, wrote a book, in which he 
thought he had proved it. He was a poet; he know nothing about 


the matter. Me lawyers know better things. There is no ſuch paſ- 
ion as the love of fame. One paſſion there is in human nature— 
the love of money. It is not only the univerſal paſſion, but the only 
one, What is the conſequence ® That money, and money alone, governs 
every man: and a particle PA it, leſs than the ſmalleſt that ever came 


out of a mint, is quite ſufficient for the purpoſe. Take any man you | 


_ will; bold up before his eyes a farthing, or the five hundredth p " 


* 
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will not find that man whom the glimpſe of a gain #0; that amount 


would not convert into a perjurer: although honour,. love, friendſhips 
natural affettion, even gaiu under another Shape, and that to an 
amount ever ſo much greater, were: all ftriving in conjunction ia 


* 


draw him tb the other ſide. As it is impoſſible therefore. that a man 
who could get a farthing by perjuring himſel, ſhould not perjure him- 


ſelf were he to ſpeał, to what purpoſe ſhould he he heard Theres: 
fore no man wha can be ſaid to have an intereſt ought to be admitted 
in character of a witneſs, in any caſe.—Arcordingly,., in a thouſand 
caſes he may be admitted notwithſtanding ; and that, be the value 


of the intereſt ever ſo conſiderable. Such is the philoſophy, 4 ad = 


ſuch the conſiſtency of the common la. N $1154 
I To the authors of the ſtatute law it has happened to reaſon 
differently: according to them, the good and the bad are, it 


ſhould ſeem, alike obſequious to the dictates gf intereſt, real 


or imagined ; though ſome; are more ſo to one modification of 
er: nor does it follow: abſolutely, that 


it, others to anot at 
becauſe a man will tell truth for a certain ſum, he will tell 
lies and perjure himſelf at the ſame price. But how long will 
ſuperior / authority ſuffer. itſelf to be ſet at nought by ſub- 
ordinate? How lt 
by perverſity and ignorance? , - 


e 


* . * # 4 


Ax oficiat monopeiy 
rally connected with th B S8. It 18 
inſtrument of ſuch policy, and at firſt fight one would ſup= 
wan an indiſpenſable one. It is eaſy enough to conceive how 
laws ſhould ſleep, when there is but one man in the world that 
can call them into life. How this ſhould ever kgs hae when 
it is in the power of any one: of the community wt 


ſuch a lethargy there can be no place, but for ſome radical prin- 
_ Ciple of weakneſs pervading and debilitating the whole ſyſtem. 

If the burthen of diſcouragement that preſſes upon the faculty of 
calling the laws into action is ſo enormous as to amount in 
general, in quiet times, to a prohibition, laws may remain thus 


torpid, though that faculty exiſts in appearance every where. 


But ſuch is not the natural ate of things: and a man muſt have 
Ons V J 


' good claſs into the wicked claſs at once, Look the world over,; you. 


ow long will diſcerament ſee its purpoles fruſtrated 


> lcd gr op Bi Ya Ls nn ae RN 
of the right of proſecution is natu- 
e policy of /eeping laws, It is a fit 


« . 
e * - tho 2 5 i 1 
pe 


of ate ver to 
_ awaken them at pieplure, is not ſo obvious. Sure it is that for 
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tome nedusintanee with the Engliſh ſyſtem of procedure, _ 


Able readily to conceive it Setting out of the queſtion a ſtate 
Sf thingyſo ſingular, a country where the temple of penal juſtice 


is thron wide open, is notamaturat receptacle for ſleeping laws. 


Thoſe Who look upon ſuck furniture as either uſeful or orna- 
mental; ſhould ſuffer but one door to that, angle 7 Surry pos the | 


key of it in a fingle hand. 


or che condition of him whoſs arte; 1 had almoſt ſaid Whoſe 
erime, it is ke live under ſueh Taws, what 1 18: to\bs ſaid 2—It 18 


neither more nor lefs than ſlavery. Such it is in the very. 

ricteſt language, and according to the exatteſt definition. 
Law, the only power that gives fecurity to others, is the very 
thing tllat takes it away from him. His deſtiny Is to live his 


6 ww Jong with a halter about his neck: and his fafety depends 


his never meeting with that man whom vunconneſs or 
Haro can have induced to pull at it. Between the tyranny of 
ing laws, and the tyratiny of lawleſs monarchy, there is 
this difference: the latter is the ty rann ” of one, the other is 
the tyranny of millions, In the one caſe, the Nave has but one 
maſter ;" in the other, he has as many maſters as there are indi- 
viduals i in the party by whom the tranny has been ſet up! 
Tyrannp and ant are never far aſunder. Dearly i indeed 
muſt the y for the miſchief - of which they are thus 


made the Rents, The weakneſs they are thus ftruck 


with does not confine itſelf to the peccant ſpot; it ſpreads 
over their whole frame. The tainted parts throw ſuſpicion 
upon thoſe that are yet ſound. Who can — which of them the 
difeaſe has gained, which of them it has ſpared ? You open the 


| Ratute-book, and look into a clauſe : does it belong to. the ſound 


part, or to the rotten ? How can you ſay ? By what token are 
ou to know? A man is not ſafe in truſting to his own eyes. 
ou may have the whole ſtatute- book by heart, and all the 
white not know. what ground you ſtand upon under the law, 


þ-- pretends to fix your deſtiny : and after all, if you want to 


| 3 "deſtiny, you muſt learn 1 It, not from the law, but 
fron temper of the times. —The temper of the times, did [ 


Aay ? You mut N the temper of every individual in the 


nation; you muſt know, not only what it is at the preſent 
inſtant, but what it will be at every future one: all this 
Nr muſt know, before you can lay 2 Inn r hand upon your 

ſom, and ſay to yourſelf, I am ſafe. What, all this while, is 


_ the character and condition of 5 law? Sometimes a bug- 
dear, at other times a ſnare: her: threats inſpire no efficient 
rerror ; ber promiſcs, no confidence, The canker-worm of 

as uncertainty, 


* 
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uncertainty, naturally the peculiar growth and plague of the 
unwritten law, infinuates itſelf thus into the body, and preys 


upon the vitals, of the written. ee 3 | 
|; hing in the eyes of the tyrant 
by whom this poliey is upheld and purſued, and whoſe blind 
and malignant paſſions it has for its cauſe. His appetites 
receive that gratification which the times allow of: and in 
compariſon with that, what are laws, or thoſe for whoſe ſake 
laws were made? His enemies, that is, thoſe whom it is his de- 
light to treat as ſuch, thoſe whoſe enemy he has. thought fit to 
make himſelf, are his foot-ſtool: their inſecurity is his com- 
fort 5- their ſufferings are his enjoy ments; their abaſement is his 


__ *7All this miſchief ſhews as not 


_ © Whence comes this pernicious and unfeeling policy? It 
is tyranny's laſt fhift, among a people who begin to open 
their eyes in the calm which has ſucceeded the ſtorms of 
civil war. It is her laſt ſtrong hold, retained by a ſort of 
eapitulation made with good government and good ſenſe. Com- 
mon humanity would not endure ſuch laws, were they to give 
figns of life: negligence, and the 'fear of change, ſuffer 
them to exiſt ſo long as they promiſe not to exiſt to any pur- 
poſe. Senſible images govern the bulk of men. What the 
dye does not ſee, the heart does not rue. Fellow-citizens drag- 
ged in crowds, for conſcience ſake, to priſon, or to the gallows, 
though ſeen but for the moment, might move compaſſion. Silent 
anxiety and inward humiliation do not meet the eye, and draw 
little attention, though they fill up the meaſure of a whole life. 
Of this baſe and malignant policy an example would ſcarcely 
be to be found, were it not for religious hatred, of all hatred 
the bittereſt and the blindeſt. Debarred by the infidelity of 
the age from that moſt exquiſite of repaſts, the blood of here- 
tics, it ſubſiſts as it can upon the. idea of ſecret ſufferings, ſad 
remnant of the luxury of better times (a)! ee , 


(a) Seventy thouſand Catholic Diſſenters, added to two hundred thouſand Preſbyte- 
tians and other Proteſtant Difſenters, are to join in firſt ſubduing, and then oppreſſing, 
eight millions of Church-of-England men. . So irrational are the principles of theſe 
heretics, that their prevalence is the greateſt calamity that can befall the nation. Ss 
rational are they at the.ſame time, as well as fo concordant among themſelves, that they 
want nothing but fair play and the liberty of being heard upon equal terms, to gain the 
majority of Churchmen, and make them either Catholics, or Preibyterians, ot Indepen- 


* 


dents, or Quakers, or all at once. To prevent a cataſtrophe thus horrible and thus im- 


minent; the whole body of theſe heretics are to be kept in a ſtate of ſlavery, collectively 
and individually, with regard to the whole body of the orthodox. The former are to be 
with regard to the latter, preciſely what the Helotes were with regard to the Lacedæmo- 
nians. Every man of the one claſs is to have it in his power at pleaſure to devote to 
ruin every man of the other, whenever he happens to be in a mood for it. Upon ſuch 
terms, and upon ſuch terms only, the Church is ſafe. | 5 5 


— 
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It is poſſible that, in the invention of this policy, timidity 
may have had ſome ſhare ; for between tyranny and timidity 
there is a near alliance. Is it probable? Hardly : the leſs fo, 
as tyranny, rather than let go its hold, ſuch is its baſeneſs, will 


put on the maſk of cowardice. | It is poſſible, ſhall we ſay, that 


in England forty ſhould be in dread of one: but can it be 
called probable, when in Ireland forty ſuffer nothing from four- 
When they who ſtand up in the defence of tyrannical laws on 
pretence of their being in a dormant ſtate, vouchſafe to ſay they 
with. not to ſee them in any other, is it poſſible they ſhould ſpeak 


true 2 I will not ſay: the bounds of poſſibility are wide. Is 


it probable? That is a queſtion eaſier anſwered. To prevent 
a law from being executed, which is the moſt natural courſe to 
take ? to keep it alive, or to repeal it? Were a man's wiſhes 


to ſee it executed ever ſo indiſputable, what ſtronger proof could 


he give of his ſincerity than by taking this very courſe, in taking 
which he defires to be conſidered as wiſhing the law not to be 


executed? When words and actions give one another the lie, 


is it poſſible to believe both? If not, which have the beſt title 

to be believed? The taſk they give to faith and charity is 
rather a ſevere one. They ſpeak up for laws againſt thieves 
and ſmugglers: they ſpeak up for the ſame laws, or worſe, again 
the worſhippers of God according to conſcience : in the firſt 
inſtance you are to believe they mean to do what they do; in 


the other, you are to believe they mean the contrary. Their 
words and actions are at variance, and they declare it: they 
profeſs inſincerity, and inſiſt upon being, ſhall we ſay, or upon 


not being believed. They give the ſame vote that was given 
by the authors of theſe laws; they act over again the part that 
was acted by the firſt perſecutors: but what was perſecution in 
thoſe their predeceſſors, is in theſe men, it ſeems, moderation 
and benevolence. This 1s rather too much. To think to unite 
the profit of oppreſſion with the praiſe of moderation, is drawing 
rather too deep upon the credulity of mankind. 
For thoſe who infiſt there is no hardſhip in a ftate of inſecu- 
rity, there is one way of proving themſelves ſincere: —let them 


change places with thoſe they doom to it.—One wiſh may be 


indulged without a breach of charity : may they, and they only, 
be ſubjeQ to proſeription, in whole eyes it is no grievance |! 


i : 


wh, 
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1 8 VII. Means of engaging Informers and Profecutors. | 5 


OWER without wil! will never produce action. Information 
and proſecution, like every other ſort of action, muſt have 


their inducement :. and that inducement muſt be adequate. If 


this neceſſary condition exiſts without the help of law, it is 
well : if not, the deficiency muſt be made up by law, or the 
law will find herſelf without hands. But inducement does not 
- commence, till d:/couragements of all ſorts have been either ſur- 
mounted or remoyed, What if the law herſelf be found adding 
to the load ? | ot Ke ug as ù!vZ! we as e 
The diſcouragements in queſtion apply more particularly, 
ſome of them, to the function of :»former, others to that of pro- 
ſecutor. The nature of the obſtacle will point out, in both caſes, 


- 


the nature of the reſource. - 


PFirſt, as to informing. Two natural obftectin. independently 


of all factitious ones, tend to diſſuade a man from taking upon 
him this function; enmity, and odium + the particular enmity 


of the individual informed againſt, and his particular con- 


nexions 3*2. the odium, or ſentiment of averſion, which man- 
kind in general are but too apt to manifeſt towards the indivi- 
dual who takes upon him to render to the cauſe of juſtice this 


neceſſary ſervice. Theſe diſſuaſives may both be termed natural 


ones. They exiſt without, and even in ſpite of, any thing 


done on the part of the law: but even here it is in the power 
of the law to add to the burthen: nor is even this inconſiſtency ' 


without example (a). | a 


be caſe is ſtill worſe, if a man cannot inform without being 


compelled to proſecute. Nature is not in fault here. Obligation 
is the pure work of law. But of this preſently. 5 
As to remedies, againſt enmity there is but one, which is 
ſecrecy. But this, as far as it can be applied, is an effectual 
ane, Secrecy indeed, if in all caſes equally and abſolutely 


IRE” would be a cloak to calumny. What then is to 


be done ? hile no indications of that injury appear, keep 
the veil inviolate ; where any ſuch indications betray them- 
ſelves, remoye it. Et i ts ng . 
Under ſuch conditions where can be the harm of ſecrecy? 
The moment it can be productive of any, there is an end to it. 
„ > ths „„ of The 
- (a) I forget what Engliſh ſtatutes I have obſerved, adopting, as it were, and foment- 
ing the vulgar prejudice, | - . 
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The moment it can be of any uſe to any body that the f in- 
former ſhould be viſible, he is brought to light. - 

So long as the information is not chargeable with calumny, | 
to what purpoſe ſhould the author of it be known? If it be 
true, inſtead of harm it has done good: if falſe, then indeed 
there has been harm done; but unleſs it be not only falſe, but 

roundleſs, even here there is no injury. . 

To judge whether a charge, being falſe, is alſo groundleſs, 
is it neceſſary to know, in the firſt inftance, who gave the 
information? By no means: before you have any concern 
with the informer, you muſt look in the firſt place to the 
evidence. Witnefles, as ſuch, are known at any rate: if in 
that character a man calumniates, in that character you may 


puniſh him: a vell which covered him in no ot er Cha- 
raſter than that of informer is not worth removing, for it 


has proved no ſcreen to him. If witneſſes are a together 
wanting, then indeed, but then only,” Is it material to took 
for the informer. _ 

' Dragging a man thus to light whowiſher to be este, 
can be of no uſe but for one or other of two purpoſes: 1 
ſabje& him to puniſhment, under the name of puniſhment ; 


to ſubje& him to the burden of making ſatisfaction, Sen 


with reſpect to him is the ſame thing. If for either pur- 
ſe diſcovery be deemed neceſſary, diſcovery will be made; 


if not for either, what uſe in making it? But the miſchief 
' of making it 1s what we have already eb. 


Great outcries have been made in different countries S1 h 
ſecret accuſations, and not without great reaſon: why? Partly 
becauſe the veil was made ſo thick as to ſerve as a cloak to 
calumny, partly becauſe the laws thus executed were the 
work and the inftruments of deſpotiſm. Were the calumny 


ever ſo conſpicuous, a ſingle perſon had it in his power to 


ſcreen it: it might. oftentimes be his intereſt ſo to do, and 


in doing ſo he was irreſponſible. Where the law itſelf is 


odious, every thing and every perſon occupied in its ſervice, 
ſhares the odium. How many pure and excellent articles 
in the apparatus of the law have loſt their character in this 


way! and how many bad and unſerviceable ones have, by 


their very unſerviceableneſs, become popular! See the Chapter 


on Juries. Few popular ſentiments that have not their root 


in Teaſon : ſtill fewer that have not ſpread beyond the reaſon 
out of which they grew. 4 
By whom has the clamour againſt ſecrecy been raiſed? 
Sometimes perhaps by men who, without being l 
8 | | feare. 
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feared the being treated as ſuch by this means; but by delin- 
quents always, and of courſe. Had it however been confined 
to delinquents, it would not on that account have been always 
undeſerving of cenſure. Under a tyranny, honeſt men are 
delinquents: and t& do what can be done towards weakening 
the power of the Jaws, is the intereſt of honeſt men, If Indies 
the veil of ſecrecy is tied down with ſuch tightneſs as to ſerve 
as a cloak to calumny, whatever outcry has been raiſed againſt 
it, has been juſt in every point of view: in that caſe all men, 
delinquents or not, are intereſted in its being removed. 
When a defendant, not content with ſaving himſelf, ſets up 
an allegation of calumny, and requires that the author of it 
may be made known, in order to Tu made reſponſible for the 
wrong, to whom ought it to be given to decide upon this claim? 
Not to the Purſuer-General, but to the Judge. Why ſo? 
| Becauſe this, of all others, is a queſtion not to be decided but 
in public, and upon argument: but to decide upon a queſtion 
in public, and upon argument, is to ſuage. To veſt the deciſion 
in the Purſuer-General without argument, would be to inveſt 
him with an arbitrary power, which. like every other arbitrary 
power, a man will, at one time or other, find it his intereſt to 
abuſe. He would pofleſs a power not only of licenfing, but of 
perpetrating calumny, and that without controul. Familiariſed 
with this enormity in proportion to his continuance in office, 
the impreffion it made on him would grow gradually fainter and 
fainter, he would grow weary of ee it, he would come 
to regard it without emotion, and to paſs it by without notice. 
What if, in addition to this negative conſtant intereſt, he hap- 
pens in any caſe to have a poſitive advantage to gain by throwing 
a cover over the wrong? „ 
The modification thus given to the law of ſecrecy will not, 
in deterring falſe information, drive away true. A man who 
believes what he ſays to be true, will hardly expect to ſee it 
appear not only falſe, but ſo palpably falſe as to be deemed. 
groundleſs and calumnious. _ | | #5 
The ſame remedy applies equally to the odzum, 


_ pee $3. 4 , 
* = LY 3 2 3 
pa. * no » 


But here however it is not the only one. This diſcourage- 

ment has its root in vulgar error: a weed which legiſlation, 
would ſhe but ſtoop to take reaſon for her inſtrument, need 

ſcarcely fear the not being able to eradicate.—1s the law a miſ- 

. Chievous or an uſeleſs one? Its exiſtence is a nuiſance. Is it an uſeful. 
one ?P—To be ſo, it muſt be executed: and how is it to be executed with- 
cut an 13 ? Mpaitbout this coadjutor, a Fudge is but an empty . 
name. Each in his ſphere, they co-operate towards the ſame end. Shall 
the Judge then be held in honour, and the informer, without "—_— 15 

| . | nothing, 


* 
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nothing, be vilified and contemned ? Such is the language of plain 
truth: and why ſhould the law grudge to uſe it? Can any 
thing be more ſatisfactory. or unanſwerable? What error, 
what prejudice, could ſtand againſt the higheſt authority, ſup- 
ported by the higheſt reaſon ? From what ſource could inſtruc- 
ion fall with greater weight than from the mouth of law? 

The experiment of employing reaſon in government is, it is 
true, almoſt an untried one. Hitherto man has ſcarcely been 
conſidered by law as an animal ſuſceptible of intelligence. Her 
language has been ſimply that of will forcing will, not gf 

unden ſtanding inſtructing underſtanding. The preambles of the 
Engliſh ſtatutes are rather the diſcourſe of the draughtſman to 
the legiſlator, than that of the legiſlator to the people. And, 
to whomſoever addreſſed, what is the ſtuff they are made of? 
; hereas doubts have ariſen “ Whereas inconconveniences 
have enſued,” —As coarſe and as flimſy almoſt as that of oaths 
of office [See Ch. V, the laſt] (a). In France, where to act 
in the ſtricteſt concert with public opinion is the boaſt of govern- 
ment; in France at leaſt, where legiſlation, having neither 
diſdained nor feared to grapple with one of the moſt violent and 
Inveterate of prejudices (5), has ſo lately won the completeſt 
victory, the taſk of inſtruction will not be thought foreign to 
her — 85 ORE . 
Laſtly, as to the function of voluntary proſecutor, Take 
it ſeparate from that of informer, it ſtands clogged with two 
diſcouragemens, trouble and expence. | *** 
Oft the trouble, a certain meaſure is inherent and unavoidable, 
The buſineſs of legiſlation under this head is to find out the mini- 
mum, and to reduce the actual meaſure to this minimum. Of 
this, ſufficient has been ſaid in a former Chapter (c). 22775 
Of the expence, the proſecutor may be diſburdened altogether : 
and ſince he may, he ought to be. Equity in this concurs with 

„ OE ny policy. 

(a) Among the preambles to the French edicts, there are ſome which contain a little 
moe information; witneſs that of the excellent Turgot, an edi& for the liberty of the 
corn trade. Even that, however, would not have been the worſe, had the reaſoning 
been a little more pointed, and leſs diffuſe. % Vu e 


(5) That which extended to the kindred of a malefactor the infamy attached to cer- 
tain crimes, or rather to certain puniſhments, and made incapacitation with regard to ; 
offices the conſequence. The caſe here alluded to is that of a man of the name of 
Agaſſe, capitally puniſhed for forgery; whoſe innocent relations were in this very view 
promoted immediately to honourable offices, by the citizens of Paris, under the eye, 
and with the appprobation of the National Aſſembly. See the public prints of the 


. 5 In the Chapter on Appeals, Ch. iv, & 3. 
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policy. Where all men reap the benefit, why ſhould one man 
alone bear the burden? See the Chapter on Law- Taxes. If 
Fou will not eaſe him of it, the leaſt thing you can do is to 
forbear to add to it. But, if this be your object, you muſt 
ſteer a courſe in every point the oppoſite of that purſued by the 
Engliſh ſyſtem. You muſt neither fabricate: expence openly, 
nor, What is much worſe, make trouble in order to make ex- 
pence; You muſt neither plunder, him for the public by taxes, 
nor for individuals by fees. You muſt neither commit theſe 
abuſes, nor, what is as bad, connive at then. 
The reproach of inconftſtency is not the only one you incur 
by ſtripping a man thus with one hand, while you pretend to 
reward him with the other. It is not one, nor two, nor ten 
ſhillings, given in the way of reward, that makes up for the 
diſcouragement of one ſhilling taken in the way of tax. The 
tax is certain, and muſt be paid in the firſt inſtance : the re- 
ward is remote; it is uncertain in its very nature, and in the 
current ſyſtems rendered ten times more ſo by the contrivances 
for ſubſtitating chance or fraud to juſtice, and violating in 
ſolemn mood and form the aſſurances of the law, What if the 
ſhilling you thus begin with demanding of him, is more than he 
has to give? Of the twenty thouſand pound prize, what is the 
worth to him who has not money for a ticket ?—But in this 
ſtate of inability are the bulk of men. OE 
' When ſo much of the expence as has been the work of law 
has been removed by law, and, by the removal of this factitious 
part of the burden of expence, the whole maſs reduced to that 
part of it which may be termed natural, a farther: problem in 
this branch of economy is the reduction of this natural part 
to ſo much of it as is unavoidable : concerning which, ſee a pre- 
ceding Chapter [Ch. IV, of Appeals, Fg]  _ 5 
3. Theſe reductions being effected, then, and not till then, is 
the place for indemnification. Annihilate what can be annihilated; 
remove from the ſhoulders of the individual to thoſe of the 
public, Nr part of the burden which muſt be borne by ſome- 
Indemnification, it may be obſerved, is not complete unleſs 
it extends to loſs of time: but this part of it is not neceſſary, 
and would in a certaig point of view be dangerous. This occu- 
pation being leſs irkſome than moſt others, people of all claſſes 
would be glad to engage in it; and the advantage they would 
find of employing their time this way rather than in their 
natural and more laborious calling, would be a ſource of in- 
ordinate expence, and a fort of premium for br ee lee 
delay. +40 encourage n It in taking the buſineſs out of 


the 


x 
> 


# 


% 
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| the hands of a n aGecr who bas been. bred to it, cad 
e. The 


hardly be of u great, if not ſole uſe of the open 
ſyſtem, is its capacity of affording a ſpur and a check to the 
ower of that officer upon extraordinary occaſions, The work. 
ang claſſes, who compoſe the great bulk of the community, 
would- in general, by reaſon of their ignorance, be — 
unfit for ſuch à charge: nor is it natural that à man of that 
pk gp mould wiſh. to take the buſineſs out of the hands of 
on 


e improper view. But if a man whoſe education, bas fitted 


Him for the taſk, and whoſe purſe can afford to. make the 


2 a preſent. of his time, ſhould be willing to take the 


urden upon himſelf without any additional expence to the 


community, why hinder him 
From e of N comes the cuſtom of 
giving what is called 2 75 This, if when obtained it were 
equal to the expence, which in general it is not, nor indeed 


Without great danger of abuſe can well be made, would ſtill be 


very far from adequate. Remoteneſs and uncertainty concur in 
diminiſhing its apparent, and under the Engliſh ſyſtem perhaps 
Mill more its real, value, It is given—when ? After \ ro- 
ſecution is gone through, And then on what conditions? Pro- 


. vided the event has been ſucceſsful ; —provided the ſubſtance of 
the defendant is ſufficient to defray, it: provided the expences 
of defence have not abſorbed that ſubſtance :—and — 


ded his 


endeayours to withdraw it out of the reach of ſeizure have not 


been attended with effect. What if he be known to have 


nothing The value of this indemnification: is then in the 


ſame caſe : but in this caſe are the bulk of men (a). 


4 


teh. A tothe Englidh law, in ſome inſtances it gives colts, in others not 2 but the coſts, 


| when it does give them, are taxed coſts: and wide is the difference between taxed coſts 


and real. To obviare tbe deficiency, in ſome inſtances it gives double, in others as far 
a treble coſts: but Judges, ſeiting themſelves above hw, have turned this providence 


Into waſte paper. Divines have one fort of arithmetic : lawyers have another. In the 


egclefiaftical, three tell but for one; in the legal, they riſe to one and a half. 

What again are the caſes in which coſts are moſtly given? Caſes of offences proſe - 
-Guted by ui tam and other penal actions, in which the King is not named as plaintiff; to 
. which head belong a large denomination of offences of a purely public nature: moſtly of 
comparatively ſmall importance. What are thoſe in which coſts are never given“? Caſes 

termed in law. jargon felonies ; conſiſting principally of thefts, robberies, murders, and 
other private offences, which, by reaſon of the magnitude of the miſchief, are raiſed to 


the rank of public ones. This for a ſample : for the ſingle ſubject of coffs, and that 
treated but partially, has furnifhed- out a volume. Whence this difference? Becauſe 


In caſes of the former ſtamp, there being no private iutereſt to form a natural induce- 


ment, if the factitious diſcouragement were not thus far removed, there would be no 


IP — ge 
©Uniels in particular caſes, by g partioviar Mute (25 @: Ul, c, $6e 18 0. LIL, c- 19), ia the way of diere 


fi 
ſo much better qualified to perform it, unleſs with 


An 


- 
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"An encouragement that applies to both functions at once, ie 


of the negative caſt; the avoiding to clog the former of 
them, with the obligation of adding to it the latter. To compel 
the informer to take upon him the taſk, of proſecution, is in 


other words to reje& information in all caſes where information 


is to be had from thoſe only whom it does not ſuit to proſecute, : 
This forced conjunction counteracts, in a variety of other 


ſhapes, the ends of juſtice: it renders the execution of the las 


in ſome inſtances leſs certain than it would be, in others more 
ſevere than it need be, and in both caſes: to the public more 
expenſive. Leave it optional, paying the informer only as in- 
former, and eaſing him of the expence and charge of proſecu- 
tion, the purpoſes of juſtice are in a variety of ways propor- 
tionably ſerv ern. 5 UE eos | | 
1, Admit a witneſs, or any other perſon, to give informg- 


tion without being obliged to proſecute, .. the reward you | 


offer him may be much leſs than if that burdenſome and 
hazardous obligation were impoſed upon him. Hence a ſaving 


to ſomebody ;: to the public, if the reward is furniſhed by the 


public purſe at large: to the public, or to the delinquent, as 


ſhall be thought proper, if the ſubſtance of the delinquent. 


is the only ſource from which it is drawn. So much as to what 


concerns frugality. 


2. But rhe leſs the reward given for evidence, the 4% is the 

temptation to perjury it creates. : eee 

3. The 14% ſtrong alſo of courſe is the Juſdiiansf perjury which 
it excites ; the /e/s firong the objecian it affords to 


danger of erroneous deciſion le 
witneſſes are leſs liable to ariſe, good witneſſes leſs liable to 
fail of obtaining the credit which is their due. e 
On the other hand, if you force your witneſs to turn pro- 
ſecutor, ines make his reward depend not only upon the ſucceſs 


: hope of fling proſecutors : in the other, the injury coming home to individuals; the 


law truſts to their paying thus dear for vengeance. Under the reaſon found by Blackſtone 


for denying to the injured individual every branch of ſatisfaction except this melancholy 


and barren one, indemnification may doubrleſs be included with as much propriety as 


any other. Satisfaction in theſe caſes ought not to be looked for by the injured, © the 
ſatisfaction to the community” (that is, the ſatisfaction of ſeeing a man hanged or tranſ- 
ported) ©* being ſo very great.” [Comm. iv, 1.] When a man has money due to 
him, is it then really the ſame thing to him whether he himſelf gets it, or the Exchequer ? 


Try the invention upon the authors: aflign over in like manner to the Exchequer the 


fee of the Advocate, and the ſalary of the Judge. Another objeQion is yet behind. In caſes 
of delinquency, the King is proſecutor: and to receive money is beneath the dignity” of 
this firſt magiſtrate, when he has done any thing to deſerve it. But in theſe ſame caſes 
the individual injured is proſecutor : therefore he is the King: it is therefore “ beneath 


his dignity” to receive money on this ſcores Ib. ii. 24. 


F 


| the credit of the 
witneſs thus engaged. Rectitude MA 27 * * ung Ve 
lened, 1 ouble way : | 
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vf the proſecution, but upon the ſolvency of the parties proſe- 
euted, you drive from the ſervice, not only here and there a 
witneſs, and here and there à proſecutor, but, where that ſol. 
vency is dubious, all witneſſes and all proſecutors whatever. 
You give, in ſhort, impunity to poor delinquents, that is, to the 
. — Eo oo GT oh ne 
The public could” afford to proſecute in all inſtances, It 
would be its own inſurer. Its gains in one inſtance would 
compenſate its expences in another. This might be the caſe, 
even under all that enormity of unneceſſary expence which 
characterizes the Engliſh ſyſtem : much more, were that enor: 
mity reduced by the expedients pointed out in à preceding 
Chapter (Ch. IV.) to the ſtandard laid down by nature. Indivi- 
dual adventurers cannot thus inſure themſelves: they muſt pick 
out with care the profitable adventures; the unpromifing ones 
they muſt let alone. But it is not executing the law in here and 
there an inſtance, that will anſwer the purpoſe of the law. 
Upon whom ought its denunciations to be carried into effect? 
Upon this or that delinquent ? No; but upon every one. Upon 
the wealthy alone; that is, up6ii the few? No; bur upon the 
poor rather; that is, upon the many. - xp. 11 
4. On the other hand, receive information from any body 
that ill give it, without attempting to ſaddle him, in return 
ſor this ſervice, with the burden of proſecution, you will get 
an informer without difficulty, in the caſe of many a poor delin- 
quent, in whoſe inſtance you could have got no proſecutor. 
F. Lou may chooſe in each inſtance, whether, for the ſake of 
lenity, you will reduce the meaſure of puniſhment from its 
preſent pitch, or for the ſake of public economy keep it as it 
ſtands. Give up the idea of looking to the delinquent's ſub- 
ſtance as the ſole fund for reward, you may chooſe whether 
the preſent forfeiture ſhall, for the ſake of the delinquent, 
be reduced, or, for the benefit of the public, kept entire. 
As it is, the property of delinquents ſeems to be looked 
upon as ſo much refuſe, which may be diſpoſed of without 
thought, and diſſipated without extravagance. The ſuppoſition 
is not altogether ſo juſt as it is an eaſy one. Ten pounds 
is ſtill ten pounds, in whatever hands it may be to be found. 
So ſays economy: nor will compaſſion regard it as a matter of 
IudifEerence. he delinquent, though a delinquent, is not the 
leſs a member of the community: his ſuffering is juſt as much 
the ſuffering of the community as that of any other more irre- 
roachable individual. Even were his happineſs worth nothing 
in the account of happineſs, his money would not be worth the 
leſs in the account of money. If it be not worth 9 
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his ſake, for the ſake of the public it will not be leſs. worth 
taking or keeping than that of a better nan. £ 
In this, as in ſo many other inſtances, we may ſee the ſimple 
law. of. liberty effecting that, to which coercion, with all ite 
exuberance of modification, is unequal. Depart. from that: 
aw on either fide, compel informers to become proſecutors, or : 
forbid them, in either caſe you do miſchief, and counteract your 3. 
own purpoſe. ; „ reaps © 
Ihe law of England fignalizes itſelf in both theſe ways. In 
one claſs of inſtances it compels thoſe who inform to pro- 
ſecute (a); in another, by refuſing to hear the teſtimony of 
bim who proſecutes, it drives from its ſervice the beſt ſpecies. 
of informer, and with him the voluntary proſecutor, thou 
upon the chance of finding ſuch a ſervant, no official one — 
being in.theſe inſtances provided, depends the whole force and 5 
efficacy of the law (5). | 1 e 
Whence all this diſcouragement, when encouragement was {0 
much wanted? Not ſo much from any erroneous views, as 
from mere overſight and negligence, It has been the natural, 
and in a manner neceſſary ee of the omitting to eſtabliſh a 
public proſecutor ; a function, under every other ſyſtem per- 
haps but the Englith, provided for with an attention little leſs 
regular than that beſtowed upon the office of Judge. No ſuch 
proviſion having been made, individuals muſt be .trepanned —_ | 
into the ſeryice of juſtice, or juſtice, inſtead of being ſo often J 
left undone, would ſcarce ever be done. In this ſervice, as 
in others, if you have no regular force on foot, you muſt put 
vp with volunteers or preſſed men, and get them as you can. 
hat in the military ſeryice is regarded as abuſe, is the regular 
and ſole practice in this branch of the legal. You lie in wait 7 
for a man, till his peace has received a wound from injury; you | 
| 3s „ Ha V 


Ts. . 


— 


(a) In the liſt of private offences raiſed to the rank of public ones (ſee above, & 4, 
note à to p. 15), ſuch as, by the puniſhment annexed to them, it has compriſed under the 
name of felonies : theft, defraudment, robbery, homicide, for example. Penal juſtice is by 
this means a kind of trap in which honeſt men are caught, in their purſuit of malefators, _ | ; 
The injurer is ruined by the ſentence, the party injured by the expence of purchaſing it. 
Were prudence and knowledge to prevail over paſſion and ignorance, the law would in 
theſe caſes, as in ſo many others, be a dead letter. What ſcanty meaſure of efficacy | 
is poſſeſſed by the main body of the laws, depends in no ſmall degree on the ignorance in 8 My 
which the people are kept with reſpect to the abuſes of all forts which compoſe the ſyſtems * ; 
of procedure. | | 
If the offence happens not to have been raiſed to the rank of felony, though in its nature 
and miſchief not in the ſmalleſt degree different from thoſe that are (as is the caſe with 
various ſorts of thefts and frauds), the obligation to proſecute does not extend to it, 


() See above, & 5. 
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| catch him intoxicated with paſſion, and in that ftate you inliſt 


him into a ſervice, of which, in addition to the burden, he is to 
Bear all the expence, whether he has funds for it, or whether he 


| Has none. You fingle out the diſtreſſed: and, as if unmerited 
Luffering had not been ſufficiently ſevere, you load them and 
. Tqueeze them, not only for the benefit of the ens at large, 

but to help pamper a ſwarm of titled idlers, who, without fo 
much as the pretence of ſtirring a finger, are gorged with 
wealth, which in France would be deemed exceſſive if given 
in recompence for the greateſt ſervice(a). {See once more the 
Chapter on Law-Taxes.] Abuſe is thus interwoven with abuſe: 
and each gives ſhade and protection to the other. Out of ex- 
N and peculation grow inacceſſible juſtice and paralytic 


-Difcouragements, as well natural as factitious, once cleared 
away, the more perfectly they are cleared away, the leſs need 


there will be of the expence of poſitive and factitious encou- 


ragements. For obtaining proſecutors, no ſuch expence will be 
neceffary : the official proſecutor, ſtanding bound to charge 
himſelf with every proſecution that ſhall have been put into 
his hands, anſwers every purpoſe. And when mere information 
is all that is wanted, information exempted by nature from 
trouble and expence, and by Plighted ſecrecy from odium and 
fear of enmity, a very ſmall portion of factitious, encourage- 
ment, a very moderate reward, may in general ſuffice, 
Drſcouragements however being removed, the path of en- 
couragement is ſmooth and caſy. As far as odium is concerned, 
the former can ſcarcely have been cleared away, but the latter 
muſt in ſome degree haye taken its place. The function of a 
_ miniſter of the law cancarcely be regarded with an eye of 
pure indifference. If not deſpiſed, it will be reſpected: de- 
piſed perhaps during ithe reign of prejudice, rfeſpected as 
Joon as reaſon mounts the throne, 1 3 
For applying to this purpoſe the principle of honour, ſeveral 
expedients may be employed: _ 5 
1. Stating the title to reſpect and gratitude, poſſeſſed by theſe 


not leſs than other miniſters of juſtice, and, in ſome ſuch 


manner as above exemplified, recognizing it in the words of 
the law itſelf. my 8 5 Eh 

EN kt 2. Requiring 
| ta) See the Court Calendar for a variety of uſeleſs places ſcattered over almoſt every 
branch of the judicial eftabliſhment. Which are the moſt perfectly ſo, may be ſeen by the 
names of Lords, or the relatives or dependents or aſſociates of Lords, ſure indications © 
enormous pay in return for perfect idleneſs. 5 33 
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effect in a more particular manner in each individual inſtance, 


hom it has been receiving a ſervice of this nature. . 
3. In caſes where the ſervice appeared conſiderable, and in 


giving thanks in the name of the public to the individual from ; | 


the courſe of it any particular ſhare of merit had been diſplayed, | 


a ticket might be 198 entitling the perſon thus rewarded to 


a diſtinguifhed and particularly commodious ſeat in the Court 


in which the ſervice had been performed (a). Here we have 


frugality combined with exemplarity, two properties not leſs 
to be wiſhed for in the diſcipline of reward than in that of 


puniſhment (3). Fs = e 
4. To this might, in ſome caſes, be ſubſtituted or added a 


medal or medallion, riſing in value in proportion to the impor- 


tance of the ſervice. _. ©: 


F. Pecuniary reward might alſo be ſubſtituted or added, 5 


according to circumſtances; in ſuch manner as to ſuit the 
ſituation of people of different conditions in life. To him 
whom indigence has ſunk below the ſphere of honour, money 


might be given alone: to one not ſo high as to be above | 


money, yet too high to hazard honour in purſuit of it, money 


and honour might be given in conjunction: while. a man, 
to whoſe dignity it would ſeem a debafement to ftoop for 


money on ſuch terms, might wave. altogether the vulgar in- 
ducement, and receive the honorary recompence in all its 
urity. Thus diverſified, the encouragement would, in one 
or other of its branches, be upon a level with every ſtation, 
and match with every tafte. | 85 e 
To the rendering the ſervice of the laws in this inſtance 


an honourable ſervice, one condition is indeed neceſſary, which . 
is, that the laws themſglves be not ſuch as it would be diſ- 


honourable to make. he expedient therefore will not ſerve 


where the law itſelf is but the tool of deſpotiſm. It is only on 


a free ſoil that it can manifeſt its full virtue, It confiſts 
not with the blind and ER 2g policy of ſleeping laws, It 
Ct 3 Eo , 2 OY 5 Is 


(4) As few or none would be for making uſe for any conſtancy” of ſuch a ſeat, the 


number of ſuch tickets might be conſiderable, and even indefinite: the holders of chem 


having the advantage of all others for the ſeats in queſtion, and among themſelves taking 
rank and preference according to priority of dates. The higheſt reward of this kind would 
be a ſcat in the aſſembly of the legiſlature, g 5 3 
Reſtriftions of this nature, though not relative preciſely to the ſame place, nor con- 
ferred on the ſame account, were known among the Athenians under the name of 
FeceTeia j in French, preſcance, I Kk nw no word that exactly anſwers to it in Engliſh, 
Precedence refers not to fitting, but to proceſſion. 4 3 


00) See Introd. ta the Principles of Morals and Legiſlation, 4to« 1989. 
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2. Requiring the Judge to employ his authority to the ſame 
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| Az 5 5 Jopictart ESTABLISHMENT. | Chap. VIII. 1 
is incompatible with that almoſt equally ſhameful negligence 
which ſuffers the body of the laws to remain clogged NY "She 4 
feebled with a heap of obſolete and confeſſedly uſeleſs matter; 
Which, ſo far from wiſhing to ſee brought into activity, no 
man would wiſh, nor, but for {luggifhneſs and panic terrors, 
endure, to ſee exiſt. Honour can ſcarcely be expected to lend 
its ſanction to the ſupport of eſtabliſhments in which abufe is 


neither avoided in practice, nor ſo much as diſclaimed in 
1/0, principles: What 16 inftead of being diſclaimed, ir be openly 


_ profeſſed? Honour will with difficulty be brought to lend its 
Mackie to revenue, where the treaſure collected in enormous 
heaps from the labour of all, is ſtyled the property of one, and 
converted in ſuch large proportion into the wages of corrup- 
tion, or pampercd idleneſs, or unneceſſary ſervice. In France, 
where law is, in the language of plain truth, and not in the 
Jargon of fiction, the expreſſion of the general will, and where 
rofuſion, if it exiſt, will be the work of honeſt overſight, not 
of knaviſh ſyſtem, honour may be given with as little ſcruple 
to the occahonal-as to the conſtant miniſters of juſtice, _ 
Where the ſervice of the laws, inſtead of attracting odium 
is attended with honour, ſecrecy, the other remed againſt 
odium, will be the leſs neceſſary. It will then only be re- 
.curred to, when private enmity happens to be an object of 
ſerious apprehenſion: and that will be the caſe only here and 
there by accident. 5 )ͤFF 
_ _ Fa&itious encouragement is not only not always neceſſary to 
the execution of the laws, but, unleſs applied with due atten- 
tion to human feelings, it may counteract the deſign inftead 
of forwarding it. Such 1s the caſe, where bare indemnification 
From expence, or even an allowance ſhort of ſuch indemnifica- 
tion, is given under the fname of reward: ſuch again is the 
Caſe, where pecuniary reward is given alone, without any mixture 
of honorary, and without the capacity of being exchanged for 
%% 5 5 : I 
It is the nature of money, when given in the character of 
a reward, and in a proportion not ſuited to the pecuniary 
circumſtances of him to whom it is offered, to contract a 
diſhonourable tinge : nor is any thing more common than to ſec 
the repulſive quality of the alloy an overmatch for the at- 
tractive quality of the pecuniary advantage. In this way, 
while you are applying encouragement in name, you may be 
applying not only no encouragement, but actual diſcouragement, | 
in effect. This is univerſally the caſe, where the coſts of 
proſecution axe thrown upon the informer, while the chance of 
the reward is not worth the certainty of the expence. While 
| | 1 = | ſeeming 


, 


As to what concerns witneſſes as ſuch, conſidered up 


Tit. VI. M Yoluntacy fem, « oh 
ſeeming to invite, you actually drive away, men of every de- 
' ſcription. Thoſe who, profeſs to diſdain money cannot ſerve 
vou, becauſe money is offered them, and nothing elſe: thoſe 
Who would be glad of money will not ſerve you, becauſe 

the money you offer them is worth nothing.—Are examples 
Wanted? The Engliſh ſtatute· bool is full of tem. 
art from 
the contingency of their appearing in the character of informer 
or that o Pre 
them, and the queſtion whether on any and what grouuds any. 
; perſon ought to be excluded or excuſed from ſerving the law 
in this capacity, theſe are enquiries which belong, not to the 
preſent ſubject, but to that of procedure. © oo 
& VIII, Differences between the Engliſh Attorney - General, the 


. Srench Attorney-General, and the propoſed Purſer- General. 


5 T0 judge from names, the buſineſs of proſecuting ſhould ſtand 
on the ſame footing in England as it did in France. In France 
there is an office, which gives to the poſſeſſor the title of 

Attorney-general ; ſo is there in England : but in point of 
extent, nothing can be more different than their functions. 

All that the Engliſh Attorney-General docs, was done by the 

French officer of the ſame name: but the latter did an infinity 

of buſineſs with which it is not the cuſtom for the former ever 

to interfere. In a word, in France the Attorney-General was 
the ſole proſecutor. Add, to the caſes where in England the 

Attorney-General appears as proſecutor, thole in which private 

| perſons act under that name, and thoſe in which the proſecutor 
is commonly ſpoken of under the appellation of informer, 

you have a tolerable idea of the function of the Attorney - 

| General in France, Numbers muft bear ſome proportion 

to duty. In England, the Attorney-General has ore affiſtant, 

the Solicitor-General :. and for any real neceſſity there is for 
bis ſervice, even that one might be ſpared... In France, the 

Attorney-General was Legion. The head magiſtrate of that 


roſecutor, the rneans to be taken for procuring, _. 


* 5 . 
e 


name had either a deputy (/ub/titut), or a nameſake, in every 1 


court of criminal juriſdiction. In that country Judges them- 
ſelves were ſcarce looked upon as more neceſſary than public 
proſecutors. | . | 15 | 

In France, this officer was the ſervant of the public, and the 
ſtanding inftrument of penal juſtice : if he ſerved the King, it 
was by accident, as he might ſerve any other individual, In 
5 . Beep England, 


9 


4 ovpicetat ErinLinuent. Chap. VIII.. 


England, he is the ſervant of the King: he is the inſtrument 
of the King's paſlions : or, to ſpeak with propriety (for the 
King has no paffions), of the paſſions of the Miniſter. In 
this capacity, that che a derive a benefit from his 
ſervice is not to be denied : but ſo may it from that of the 
law-agent of any other individual. The principal object is 
the ſeryice of the King: I mean always, of the Miniſter. The 
ſe:ryice, if any be done to the public, comes in collaterally and 


8 by accident. In treaſon, and all other offences in which the 
| 82 Vive 18 the, party more immediately injured, there would 


indeed be no want of his activity: but treaſon happily ie 
not the offence of every day. In offences againft the revenue 
you ſee now and then ſome marks of his exiſtence, becauſe the 
_ Whole revenue of the public is called, what ſo enormous a 
-. ſhare of it really is, the revenue of the King. But here 
- the activity of hid officer is neceflarily circumſcribed by the 
practice of voluntary proſecutors under the name of informers, 


And the natural incapacity he is under of tranſacting any 


buſineſs which has not the metropolis for its ſcene. 


But the moſt conſpicuous, and not the leaſt active, of hie 
functions, is pure unmixed miſchief: puniſhing where pre- 
vention is as impracticable as it is undefirable : ſacrificing 
to the paſſions of individuals one pretended delinquent out of 
ten thouſand, without ſelection and without rule: de/troying as 
far as it can be deſtroyed, by efforts as impotent to every public 
purpoſe, as they are diftreſsful to individuals, the liberty of the 
Felt : contributing what depends upon him towards ſmothering 
the public voice, and ſetting the truſtees of the people above the 
controul and cenſure of their principals : and puniſhing. men 
for diſobedience to laws which have no exiſtence. Here he is 
by engagement the ſervant of the King, and too often by loan 
the ſervant of thoſe who ought to be the ſervants of the 
People. Can he too be. on this account ſtyled the ſervant of 
the people ? Yes: if the executiener can be called the ſervant 
of the victim cn whom he performs his office. Pe 9 
As to the laws on which depend liberty, property, perſonal 
ſafety, life, honour, in ſhort almoſt the whole body of the 
4 laws to Which the welfare of the community is attached, 
dis office might as well have no exiſtence, for any benefit 
this moſt important claſs of the laws is in uſe to reap from it. 
How ſhould they? Of himſelf, he has no power: he has 
no funds at his diſpoſal. He is not in fact a miniſter of juſtice 
any more than any private attorney is a miniſter of juſtice, 
The Treaſury- board are his clients : the Treaſury- board are his 
maſters. Except his uniting in ſome ſ6rt the unnaturally- 
„5 SS | | 8 ſieparated 
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ſeparated functions of the advocate and the attorney, he is 
nothing more than an advocate whom the managers of the 
King's money have engaged to employ in cauſes of a certain 
deſcription during pleaſure, At his own expence he may 
indeed proſecute any body, and for any thing, juſt as any 
other advocate or attorney, juſt as any other man, might de? 
but why ſhould he, any more than any other man? In 
inſtituting proſecutions he has no greater ſhare of authority, 
no right more extenſive, than every other man: not only he, 
but his clients, the managers of the King's money, haye no 
more. What diſtinguiſhes them in this particular from any 
rivate man is, not their having more authority, but their 
Living the diſpoſal of more money. The King may employ an 
attorney, juſt as any body elſe may. What diſtinguiſhes this. 
attorney of his from other men's attornies, is, that his client has 
more money to employ in law than any body elſe. - _ | 
What this great officer poſſeſſes of peculiar and real power 
is all ſheer abuſe ; which however, like ſo. many other N 
may by accident have its good effects, by operating as à or- 
rective to ſome greater abuſe. I mean, the power of -iffuing 
noli 17 the power of ſtopping proſecutions when inſti- 
tuted by individuals. If in the countleſs multitude of che 
laws there be any which are not fit to be executed, that is, which _ 
ought not to exiſt (and multitudes of ſuch there doubtleſs are), 
this power may in ſo far be capable of being put to a good uſe; 
If among the laws fit in general to be executed, there be any 
which in certain particular caſes it were better not to execute, 
| fo far likewiſe the power is capable of being put to a good uſe. 
But what, in caſes like theſe, is the proper courſe ?—Keeping 
on foot this power? No: but making the requiſite alteration 
in the body of the laws. Aboliſh thoſe of the firſt- mentioned 
deſcription : to thoſe of the latter, add the requiſite exceptive 
clauſes. In the laws lies the diſeaſe :. in the laws lies the proper 
and only effeQual remedy. As to him, what can be expected 
from him, with his precarious palliative ? To which of all theſe 
diſtempered parts will he apply it? To this one, to that one, 


or to neither ?—Who ſhall ſay? It depends upon the Attorneys | 


General of the moment, and'upon the momentary humour of 
the ' Attorney-General : upon the humour of a mercenary, 
whom no impoſſibility excludes from underitanding the true 
intereſt of the public in its yarious branches, but whoſe intereſt 
and occupations have not beenof ſuch a nature as to preſent him 
any peculiar occaſion or any peculiar inducement to underſtand 
it. Why do I ſay the Attorney-General It depends jointly 
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of his reputation. 
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upon the humour 1 of this officer, and his 
ſuperior the Minifter; whoſe caprices and whoſe paſſions club 
together in the dark, in unknown and inſcrutable roportions, 
o compoſe this work of deſpotiſm. While a 4% 

10 calling itſelf, is regarded with ſo much horror, is it ſo 
Fare that the ſame thing, under this other name, will never be 


N made uſe of to any other purpoſe than a good One ? Is it ſo ſure 


chat in the filling of this office no Miniſter will ever pitch upon 


a lawyer who is not wiſer than the laws, or whoſe probity is not 
+ equal to his wiſdom? And were this enormous power as in- 
. .eapable, as it is ſuſceptible, of being abuſed, what to the public 
-would be zes values). OO 


{ 
1 55 
\ 


18 the office of Defender-General a needleſs one? Is it much 


leſs indiſpenſable than that of Purſuer-General ? Can it be 


right that there ſhould be always ſomebody for the proſecu- 
tion of delinquency, and that there ſhould never be any body 
for the defence of innocence ? | | 


In England, as in France, the plan of policy on this head 


remains ftill in the ſame ſtate in which it was firſt traced out 


by the injuſtice and inſenſibility of primeval barbariſm. Pro- 


| Fecution was not only the principal object of government, 


but the ſole one: it filled the eye, and bounded the horizon, 
of Deſpotiſm. That object provided for, the defendant was 
to take care of himſelf as he could, It was the intereſt-of tho 
King that thoſe who were guilty ſhonld be puniſhed : the miſ- 
chief ſuſtained by the offence ' was his in ſome caſes: the 


profit to be made out of the puniſhment might be made his 


| | | in 


(a) Here, as elſewhere, let us blame eſtabliſhments, which alone, and not individuals, 


. are juſtly blameable : for individuals are what the laws have made them. Rare and 


thankleſs juſtice ! for the objects of jealouſy and enmity are individuals; eftabliſhments, 
In ſpite of all their faults, often by reaſon of their very faults, the objects of fondneſs 
and admiration :—and that in proportion to their antiquity ; that is, to the inexperience 
and ignorance of their authors. The Attorney-General, were his-love of the public 
ever ſo paſſionate, could ſcarcely be more the ſervant of the public than he is. Paid, not 
by ſalary, but by fees, he cannot ſtir a ſtep beyond the ordinary track of office, without 


ſubjecting himſelf to imputations, which could not be pronounced unreaſonable. In 
dn officer thus citcumſtanced, increaſe of duty would be increaſe of peculation. Proſe- 


cate, he cannot, of himſelf, in any caſe, but at the expence-of his fortune : promote an 


order to bimſelf to proſecute, he cannot, at leaſt in any novel inſtance, but at the riſk 


en/ing power 
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in all caſes. It was no intereſt of the King's, that thoſe 
who were not guilty ſhould eſcape, By their puniſhment he 
might get ſomething : by their acquittal he could get nothing: 
their acquittal was therefore their concern, and none of his: 


they were accordingly left to provide for it as they could: and 


it was God's buſineſs, if ſuch were his pleaſure, “ % ſend. them 
tea good deliverance.” In the eye of common ſenſe, of juſtice, 


and of humanity, there are two parties to every cauſe: but 5 


deſpotiſm acknowledges but ohe. „„ e 

n the Purſuer-General you have a magiſtrate ready to be 
charged with the cauſe of a plaintiff too poor and too friend- 
leſs to find another advocate. But may not a poor man have 
a claim to defend himſelf againſt, as well as a claim to male? 


And under a penal proſecution is the poor man, of all others, 8 


to have none to help him? 
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